SUM AUE NC ANLAAadaanna, 


Pace 
bile) 


days 


yility 


ingel 


icked 


laged 


al in- 
ction 


aa 


‘ratic 


Vorth 


f the 


LAW JOURNAL 


ss A] 6 CE Ss A b= = 872 


CONTENTS 


Current Thought on Insurance Law 


Lloyds’ Insurance Contracts as Interstate 
Commerce . T. J. Blackwell 


Limiting the Agent’s Authority Francis R. Stoddard 
Some Problems in Aircraft Insurance Kenneth R. Thompson 
Nine Points of The Law Lawrence J. Tierney 
Factors Considered in Certifying Air 

Carriers George M. McMillan 
The Law of Evidence, 1941-1945 Edmund M. Morgan 


Current Decisions on Insurance Law 
Automobile 752 
Fire and Casualty 768 
Life, Health and Accident sx 772 
Negligence (Other, than Automobile) 781 


Insurance Round Table 741 
“The Attorney General Says” 743 


What the Courts Are Doing 
Some Observations on the Speegle Case Bert W. Levit 746 


The Book Parade 750 


Index for This Issue 799 


NUMBER 285 OCTOBER, 1946 


INSURANCE LAW JOURNAL published monthly by Commerce Clearing House, Inc., 
214 N. Michigan Ave., Chicago 1, Illinois. Subscription Rate: $10 per year; single 
copies, $1. Entered as Second Class Matter, November 3, 1943, at the Post Office at 
Chicago, Illinois under the Act of March 3, 1879. Number 285. October, 1946. Printed 
in U. S. A. Copyright 1946, by Commerce Clearing House, Inc. All rights reserved. 





FROM THE EDITOR’S VIEWPOINT 


It would probably be remiss not to 
acknowledge that with this issue THE 
INSURANCE LAW JOURNAL in the 
new format is three years old. In that time 
much has happened. Among other things 
our country has gone from war to peace 
and the insurance industry has been in- 
formed that insurance is interstate com- 
merce. In the same period the JOURNAL 
has progressed from a sixty-four page pub- 
lication to a ninety-six, and incorporated 
articles in almost all the known fields of 
the law. 

Carrying on with this tradition, the 
month of October finds Mr. Thompson 
concluding his investigation § of 
Problems in Aircraft Insurance” in his 
usual thorough and provocative manner. 
Mr. Tierney, a newcomer to these pages, 
in “Nine Points of the Law” sheds con- 
siderable light on the literal and practical 
definition of the word “Possession” in a 
Dealers’ Open Policy of Insurance. Mr. 
Stoddard’s exposé of New York law on 
the subject of the life insurance agent’s 
right to waive company requirements in 
“Limiting the Agent’s Authority” will 
certainly be of inestimable value to life 
counsel, nationwide. In “Lloyd’s Insurance 
Contracts as Interstate Commerce,” .Mr. 
Blackwell strikes upon an unusual situation 
in the wake of the S. FE. U. A. decision. 
This attorney, author of many articles on 
insurance law, also makes his debut as a 
contributor to the JOURNAL 

On September 20, 1946 the Supreme 
Court of California handed down,an inter- 
esting decision in Speegle v. Board of Fire 
Underwriters of the Pacific when they de- 
clared that the Cartwright Act, The Cali- 
‘fornia Antitrust law, was still in existence 
The import of the decision and its bearing 
on the insurance business are discussed 
enlighteningly by Bert W. Levit, General 
Counsel of the Board in the “What the 
Courts Are Doing” section of this month’s 
JOURNAL. From his closeness to the 
entire situation, Mr. Levit is certainly in 
a position to speak authoritatively. What 
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relation it bears to the arresting S. E. U. A 
decision is dealt with, among other points 

While the meeting of the National As- 
sociation of Insurance Agents has been ex- 
tensively and well reported elsewhere, the 
fact can’t be overlooked that not only the 
lawyers, the companies and the commis- 
sioners are giving considerable thought to 
what the score will be between federal 
regulation and state regulation come Janu- 
ary 1, 1948, but the agents and business are 
giving constructive thought to this dilemma 
as well, from the reports coming from 
Denver. 

By exposure to various publicity sources 
we had been made aware of the existence 
of the railroad ticket vending machine. 
However, it was with a great deal of inter- 
est that we read the other morning, Sep- 
tember 30, 1946, in the Chicago Journal 
of Commerce that there is in existence an 
Insurograph, an air accident policy-writing 
machine, soon to be installed in some, and 
eventually all, airline ticket offices. The 
policy is written in the name of the Fidelity 
& Casualty Co. of New York although, as 
a matter of fact, all companies, members 
of the Associated Aviation Underwriters 
participate. lI.a Guardia Airport and the 
Airlines Terminal in New York will have 
these machines in operation soon and as 
soon as they go into assembly line pro- 
duction, other airports and railway termi- 
nals will have them. While this doubtless 
is a sales and a public relations measure, 
it will render a great public service in 
the light of the fact that few people have 
formerly taken the trouble to insure them- 
selves before taking a trip and have suf- 
fered casualties. Furthermore it will ease 
the manpower shortage and spare the 
traveller’s time. Whether or not it can be 
made practical for other lines of insur- 
ance is another matter. Undoubtedly the 
National Association of Insurance Agents 
would have something to say about it. 
What about a machine dispensing golfer’s 
liability policies at the first tee of a crowded 
public golf course? 
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Lloyds Insurance Contracts 
as Interstate Commerce 


By T. J. BLACKWELL 


7. PREDICTION of the dissenting 
Chief Justice as to the prevailing decision 
inthe S. E. U. A. case,’ that “it cannot fail to 
be the occasion for loosing a flood of litigation 
and of legislation, state and national, in 
order to establish a new boundary between 
state and national power”, has evoked much 
comment by subsequent writers of opinions 
and monographs. However, the effect, po- 
tentially, of that decision on Lloyds asso- 
ciations seems not yet to have largely 
engaged the attention of either the under- 
writing or legal fraternities, or the judiciary. 


The following observations may serve to 
suggest, generally, some of the possibilities 
of the situation in that regard, though the 
broad subject of state regulation of foreign 
insurance companies, in an inclusive sense, 
may now be considered as so involved that 
an over-all discussion of its major problems 
would require much more than is within 
our present reach. This memorandum will 
be limited in its scope, accordingly. 

It will be borne in mind that as to a 
foreign insurance corporation the state may, 
subject to the paramount authority of the 


Mr. Blackwell, attorney with the law firm 
of Blackwell, Walker and Gray, Miami, 
Flordia, is a member of United States Su- 
preme Court, Georgia and Florida Bars and 
of the International Association of Insur- 
ance Counsel. 


‘Footnotes appear on page 710. 


Constitution of the United States, impose 
such conditions, limitations and restrictions 
as it sees fit. Here, only questions as to the 
extent to which restricting or prohibiting 
statutes may operate upon or against the 
individual or unincorporated insurer, without 
burdening or obstructing the stream of inter- 
state commerce, will be alluded to. 


In the case of Lincoln National Life Ins. 
Co. v. Read, Insurance Commissioner, 65 S. Ct. 
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1220, 89 L. Ed. 1250, it was held that a 
state may lawfully impose on a foreign 
corporation within its borders more onerous 
conditions than it imposes on domestic cor- 
porations, and may exact from it a higher 
tax than it exacts from a similar domestic 
corporation. It was there said: 


“It has been held both before and after 
the Fourteenth Amendment that a State 
may impose on a foreign corporation for 
the privilege of doing business within its 
borders more onerous conditions than it 
imposes on domestic companies. Paul v. 
Virginia, 8 Wall (U. S.) 168, 19 L. Ed. 357; 
Ducat v. Chicago, 10 Wall (U. S.) 410, 
19 L. Ed. 972; Fire Asso. of Phila, v. New 
York, 119 U. S. 110, 30 L. Ed. 342, 7 S. Ct. 
108. But it is said that a State may not 
impose an unconstitutional condition—that 
is it may not exact as a condition an in- 
fringement or sacrifice of the rights secured 
to the corporatio: by the Constitution of 
the United States.? The argument appar- 
ently is that sinc. appellant is entitled to 
the equal protection of the laws, a condi- 
tion cannot be imposed which results in 
its unequal and discriminatory treatment. 


But that argument proves too much. If 
it were adopted, then the long established 
rule that a State may discriminate against 
foreign corporations by admitting them 
under more onerous conditions than it 
exacts from domestic companies would go 
into the discard. Moreover, it has never 
been held that a State may not exact from 
a foreign corporation as a condition to ad- 
mission to do business the payment of a 
tax measured by the business done within 
its borders,” 

Interstate commerce is not unlawfully 
regulated by a state statute under which a 
foreign corporation may be excluded from 
carrying on a domestic business within the 
state, by reason of its violation of a statute 
of the state, or its failure or refusal to com- 
ply with the reasonable statutory regulations 
thereof, at least in the absence of preemp- 
tion by Congress, through the enactment 
of controlling national legislation.’ 

In the case of Bobe v. Llovds, (Second 
Circuit, 1926) 10 F. (2d) 730, the provi- 
sions for reciprocal “commerce” between 
the United States and Great Britain, as con- 
tained in the Treaty of 1815 and extended 
in 1827, (8 Stat. 228, 361), were held not 
to render inoperative certain regulatory 
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statutes, as insurance was not then “com- 
merce” under the rule of Paul v. Virginia, 
8 Wall, 168, 19 L. Ed. 357, since repudiated. 
Of course, the Bobe case is now an authority 
only by analogy; and new questions will, 
or may arise as to the rights of the London 
Underwriters’ Association, or Lloyds Syndi- 
cates, to transact insurance business in this 
country, under existing treaties, with com- 
plete or partial freedom from state regulation 


Lloyds’ Contracts Valid 


The validity of contracts of insurance 
written by Lloyds Associations has been 
declared to be unquestionable in the absence 
of prohibitory legislation. In this connec- 
tion a New Jersey court in the case of 
Enterprise Lumber Co. v. Mundy, 62 N. J. L. 
16, 42 Atl. 1063, 55 L. R. A. 330, pointed 
out that the typical Lloyds policy is a con- 
tract where the insurers are individuals, 
rather than a corporate insurance company, 
and wherein the liability for loss is, as to 
the individual writers, several and not joint; 
and said: 

“The validity of such insurance, in the 
absence of statutes prohibiting the same is 
well established. Noble v. Mitchell, 100 Ala. 
519, 14 So. 581; Louisville Safety-Vault Co. v. 
Louisville & N. R. Co. (Ky.) 17 S. W. 567; 
State v. Stone, 118 Mo. 388, 24 S. W. 164; 
Fort v. State, (Ga.) 18 S. E. 14; Com. + 
Reinoehl, 3 Pa. Dist. R. 287; Clay Fire & 
Marine Ins. Co. v. Huron Salt & Lumber 
Mfg. Co., 31 Mich. 346; Insurance Co, 1 
Smart, 60 N. H. 458; Comm. v. Vrooman, 
164 Pa. St. 306, 30 Atl. 217; Arrott v. Walker 
118 Pa. St. 249, 12 Atl. 280; State v. Board 
of Insurance Com’rs, 37 Fla. 564, 20 So. 772 
The power to do business in other states 
than the one in which such associations are 
formed is unqualified, in the absence of limit- 
ing or prohibiting statutes. Id., Cooley, Const 
Lim. (6th Ed.) p. 24, and cases cited.” 
(Emphasis added). 


Individual and 
Unincorporated Insurers 


Unincorporated associations and individu 
als are permitted to obtain certificates of 
authority to engage in the business of writ 
ing insurance in the State of Florida, and 
such privilege is not limited to citizens 0! 


the State. Non-resident individuals and un- 
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incorporated associations, as insurers, may 
obtain such certificates, as it has been held, 
by compliance with certain statutory re- 
quirements, as will be seen from the case 
of State ex rel. Hoadley v, Insurance Com- 
missioners, 37 Fla. 564, 20 So. 772, 33 L. R. A. 
288, construing Chapter 4384, Acts of 
Florida of 1895, (now Sections 626.01, et seq., 
Florida Statutes). It was there said: 


“It is evident that there is nothing in 
the terms or policy of either the revenue 
act of 1895, or the amendatory act of that 
year in reference to insurance companies, 
found in chapter 4370, to prevent unincor- 
porated associations or an individual, whether 
in this state or not, from obtaining a certifi- 
cate of authority to engage in the business 
of insurance here upon a compliance with 
the requirements of said acts; but, on the 
contrary, they are expressly authorized by 
said acts to do such business.” 


It is not within the scope of this memo- 
randum to examine exhaustively the laws 
of the various states with regard to the 
rights of individuals or unincorporated asso- 
ciations to transact, or to become qualified 
to transact, insurance business therein, either 
in intrastate or interstate commerce. It 
does appear, nevertheless, that several states 
have statutes similar to those of Florida, 
dealing with this subject.® 


Unlicensed Insurers 


It will, of course, be borne in mind that 
it is an established rule that the solicitation 
within the state of orders for “goods” by 
the agent of a non-resident, corporate or 
otherwise, and a shipment or transmission 
pursuant to such order from another state, 
is interstate commerce, and in many respects 
cannot be interfered with, taxed or regulated, 
by the state in which the purchaser lives, 
even though there is no discrimination be- 
tween such transactions and similar intra- 
state commerce.’ To what extent, then, is 
the non-resident individual or unincorpo- 
rated association insurer to be precluded 
from crossing state boundaries in the solici- 
tation of business by mail, or by personal 
representative, without being able to effec- 
tively claim unconstitutional discrimination? 


The suggested problem has of course not 
been fully answered in the Supreme Court’s 


decisions in the cases of Prudential Insur- 
ance Company v. Benjamin, 90 L. Ed. 1023, 
and Robertson v. California, 90 L. Ed. 1040, 
decided on June 3rd, last. 

In the Benjamin case, it was held that a 
South Carolina tax on the gross receipts 
of a foreign insurance company’s premiums, 
upon business originating within the state 
is not invalid by reason of violation of the 
interstate commerce clause, in view of the 
McCarran-Ferguson Act, notwithstanding 
the fact that a corresponding or equivalent 
tax is not levied in that jurisdiction on 
domestic insurance companies. It was fur- 
ther held that the stated tax is not invalid 
as a violation of the due process clause of 
the Fifth Amendment; or of the uniform 
excises provisions of Article 1, Section 8, 
of the Tenth Amendment; or as an unlawful 
delegation by Congress to the state of legis- 
lative power. 


The Robertson case differs from that of 
Prudential v. Benjamin, as the Court pointed 
out, in three respects. There a criminal 
case was presented; the criminal statute 
violated regulates, rather than taxes, the 
business of insurance in California; and the 
violations were committed before the Mc- 
Carran-Ferguson Act became effective. The 
statute provides that no person shall act 
as the agent of an insurance company in 
California without license, excludes foreign 
insurance companies failing to meet the 
minimum reserve requirements, and pro- 
hibits agents or brokers from representing 
such insurance companies in the absence of 
compliance. It was held that the statute 
is not invalid as violative of the interstate 
commerce clause, since it purports to regu- 
late activities which vitally affect the state. 
Further, it was held that it neither discrimi- 
nates against nor substantially obstructs in- 
terstate commerce; that the commerce clause 
does not guarantee to anyone the right to 
import into a state whatever he may please, 
in the absence of Congressional prohibition, 
regardless of the effects on the local com- 
munity; and that the statute was, and is, 
otherwise valid and enforceable. 


In the Robertson case, Mr. Justice Douglas 
dissented, saying: 

“I agree with the Court that the general 
license requirements which California pro- 
vides for the insurance agents were con- 
stitutional under the decisions of the Court, 
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even prior to the McCarran Act. But prior 
to that Act California could not under our 
decisions under the commerce clause ex- 
clude an interstate business, at, least in absence 
of a showing that it was a fraudulent enter- 
prise or in an unsound condition. No such 
showing is made here. The McCarran Act 
changes that rule; but it should not be 
allowed to make unlawful what was lawful 
when done.” 


As suggested at the outset, a foreign 
insurance corporation, like any other foreign 
corporation, may be required to meet strin- 
gent requirements before being permitted 
to qualify in any state for the transaction 
therein of intrastate business, and it perhaps 
will not be too difficult to draw the line 
between interstate and.intrastate insurance 
transactions. As to the individual or un- 
incorporated non-resident insurer, the prob- 
lem would seem to be more complex. The 
right to make contracts that is accorded 
the resident individual must, it would seem, 
be extended without abridgment to the non- 
resident. 


The -extent to which the McCarran. 
Ferguson Act, 15 U. S. C. A. 1011, (delegat- 
ing the matter of regulation and taxation 
to the states, at least temporarily), may 
enable the states to continue to effectively 
control the non-corporate insurer, operating 
in interstate commerce, is yet to be fully 
determined. 


A discussion of all of the insurance cases 
decided since the opinion in the South- 
Eastern case was handed down, might dis- 
close the general trend of judicial thought 
on this subject, but would require unavail- 
able space. However, the opinion in State 
v. Prudential Insurance Co., 64 N. E. (2d) 
150, contains citations to most of those cases 
and an able discussion of many of them, 
There the Indiana-Insurance Premium Tax 
Law was held valid as to foreign insurance 
companies, in the absence of proof that it 
imposes an undue burden on interstate com- 
merce. It was said that in determining the 
question, the interest of the state is to be 
weighed and balanced. against the national 
interest. 


FOOTNOTES 


' United States v. South-Eastern Underwriters 
Assn., 322 U. S. 533, 64 S. Ct. 1162, 88 L. Ed. 


1440, 1474, 5 CCH Fire and Casualty Cases 194. 
?See the cases reviewed in Hanover F. Ins. 
Co. v. Harding (Hanover F. Ins. Co. v. Carr) 
272 U. S. 494, 507, 508, 71 L. Ed. 372, 379, 380, 
47 S. Ct. 179, 49 A. L. R. 713; Henderson, The 
Position of Foreign Corporations in American 
Constitutional Law (1918), ch. VIII. 


* See Standard Oil Co. v. Tennessee, 217 U.S. 
413, 30 S. Ct. 543, 54 L. Ed. 817; Hall v. Geiger- 
Jones Co., 242 U. S. 539, 37 S. Ct. 217, L. R. A. 
1917F, 514, Ann. Cas. 1917 C, 643, and Ex parte 
Taylor, 68 Fla. 61, 66 So. 292, Ann, Cas. 1916A, 
701. 

*See also Peninsular Industrial Ins. Co. v. 
State, 61 Fla. 376, 55 So. 398. 


5 Sec. 626.02 Fla. Stats. prescribes conditions 
precedent to the issuance of certificates of au- 
thority, as follows: 

‘“‘No insurer, whether incorporated or unin- 
corporated, domestic or foreign, nor its agents, 
attorneys, subscribers or representatives, may, 
directly or indirectly, take any risks or trans- 
act any business in this state, until such insurer 
shall have obtained a certificate of authority 
from the insurance commissioner. 


“Before obtaining such certificate such in- 
surer shall furnish the commissioner a state- 
ment, under the oath of the president, secre- 
tary and treasurer, or other officer, members or 
subscribers, in charge of finances, for such 
insurer, conforming to the form of statement, 
from time to time, adopted by the National con- 
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vention of insurance commissioners, which 
statement shall also contain other information 
as the insurance commissioner may reasonably 
prescribe. The insurance commissioner shall 
cause to be prepared, and shall furnish to each 
insurer, printed forms of the statements re 
quired. Such statement shall be filed in the 
office of the insurance commissioner." 


®* The following cases may be of interest as 
throwing light on the question, as to the juris- 
dictions from which they come: 

Alabama, Incorporation npt required. Hoad- 
ley v. Purifoy, 107 Ala. 276, 18 So. 220, Noble 
v. Mitchell, 100 Ala. 519, 14 So. 581, 25 L. R.A. 
238, affirmed 164 U. S. 367, 41 L. Ed. 472. 


Arkansas. See Lloyds America v. Harrison, 
193 Ark. 576, 101 S. W. (2d) 438. 


Georgia, Individuals and associations are per- 
mitted to engage in insurance business accord- 
ing to Jalonick v. Greene County Oil Co., 7 Ga 
App. 309, 66 S. E. 615, but see Georgia Code 
1911, pp. 627, 650, Sections 2414, 2470. 


Idaho. Insurance business limited to corpo 
rations. Unincorporated foreign associations 
not permitted to do business in this state. /n- 
termountain Lloyds v. Diefendorf, 51 Idaho 304, 
5 Pac. (2d) 730. 

Illinois. Individuals and unincorporated as- 
sociations may engage in insurance business, 
subject to conditions. Barnes v. People, 168 Ill. 
425, 48 N. E. 91; Grossman v. Nichols, 223 Ill. 
App. 297. 
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Kentucky. Statutes recognize the commen 
law right of individuals to make and enter into 
contracts of insurance. Aetna Life Ins. Co, v. 
Coulter, 115 Ky. 787, 74S. W. 1050. 

Massachusetts. See Curtis v. New York Life 
Ins. Co., 217 Mass. 47, 104 N. E. 553, con- 
struing Mass. Rev. Laws, Ch. 118, Sec. 65. 


Michigan. See Clay Fire & Marine Ins. Co. 
v. Huron 8. & L. Mfg. Co., 31 Mich. 346, 


Minnesota. Individuals, partnerships and as- 
sociations May comply with licensing statutes 
and qualify to engage in insurance business. 
State v. Beardsley, 88 Minn. 20, 92 N. W. 472. 


Mississippi. Associations, partnerships and 
individuals, whether domestic or foreign, may 
qualify as insurers. State v, Alley, 96 Miss. 720, 
51 So. 467. 

Missouri. Individuals are not debarred from 
acting as insurers, and may obtain licenses to 
engage in such business. State v. Phelan, 66 
Mo. App. 548; State v. Stone, 118 Mo. 388, 24 
S. W. 164; Marsden v. Williams, 282 S. W. 478; 
Clark v. Grand Lodge, B. R. T. 328 Mo. 1084, 
43S. W. (2d) 404. 


New Hampshire. See Union Ins. Co. v. Smart, 
60 N. H. 458. 


New Jersey. Individuals and unincorporated 
companies may become insurers. Enterprise 
Lbr. Co. v. Mundy, supra; Sun Insurance Office 
v. Merz, 64 N. J. L. 301, 45 Atl. 785; Commr. of 
Banking & Ins. v. Moresh, 122 N. J. L. 77, 3 
Atl. (2d) 638; Moresh v. O’Regan, 120 N. J. 
Eq. 534, 187 Atl. 619, (reversed on other 
grounds, 192 Atl. 831, 194 Atl. 156). 


Hee VOUT 


New York. See People v. Norwegian Under- 
writers, 247 N. Y. S. 707, 139 Mise. 70, (Laws 
1910, Ch. 638) People v. Loew, 44 N, Y. S. 42, 
19 Mise. 248. 

Ohio. See State ex rel. Richards v. Ackerman, 
51 Ohio St. 163, 24 L. R. A, 298, 37 N. E. 828. 


Pennsylvania. Corporations only may qualify 
as insurers in this state. Commissioner v. Vroo- 
man, 164 Pa. 306, 25 L. R. A. 250, 44 Am. St. 
Rep. 603, 30 Atl. 217; Brenner v. Frey, 23 Pa. 
D. & C. 516. 

Tennessee. See State ex rel. Reece v. Gooch, 
165 Tenn. 97, 52S. W. (2d) 143. 


Texas. See Merchants’ Reciprocal Under- 
writers v. First National Bank, 192 S. W. 1098; 
Sergeant v. Goldsmith Dry Goods Co., 110 Tex. 
482, 221 S. W. 259, 10 A. L. R. 742; Lloyds of 
Texas v. Bobbitt, 40 S. W. (2d) 897; Harris 
v. Prince, 132 Tex. 231, 121 S. W. (2d) 983; 
Garner v. Jones, 81S. W. (2d) 536. 


Utah. See State ex rel. Intermountain Lloyds 
v. Porter, 88 Mont. 347, 294 Pac. 363, consid- 
ering Ch. 85, Utah Laws of 1929. 

Washington. See State ex rel. Automobile 
Insurance Exchange v. Kuy Kendall, 119 Wash. 
235, 205 Pac. 392. 

Wisconsin. - See Milwaukee Bedding Co. v. 
Graebner, 182 Wis. 171, 196 N. W. 533, holding 
that fire insurance can be written in that juris- 
diction only by incorporated companies. 


7 Annotations: 60 A. L. R. 996; 101 A. L. R. 
126; 46 L. Ed. 785; 64 L. Ed. 158. See also 
Robbins v. Taxing District, 120 U. S. 489, 7 
S. Ct. 592, 30 L. Ed. 694, 
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By FRANCIS R. STODDARD This New York insurance attorney will be re- 


NE OF the most important questions 

affecting the issuance of policies by a 
life insurance company is whether the agent 
has power to waive when he learns before 
the policy is delivered about the impaired 
health of the applicant. The companies 
have sought to limit the power of the agent 
by inserting a provision in the application 
of which the following is a sample: 


“T agree: * * * That only the President, 
a Vice-President, a Second Vice-President, 
a Secretary or the Treasurer of the Com- 
pany can make, modify or discharge con- 
tracts, or waive any of the Company’s rights 
or requirements; that notice to or knowl- 
edge of the soliciting agent or the Medical 
Examiner is not notice to or knowledge of 
the Company, and that neither of them is 
authorized to accept risks or to pass upon 
insurability.” 


The power of the agent has been further 
limited by the insertion of a provision in 
the policy of which the following is a sam- 
ple: 


“No agent is authorized to make or modify 
any contract, or to extend the time for the 
payment of any premium, or to waive any 
lapse or forfeiture or any of the company’s 
rights or requirements.” 


membered for his article in the June issue. 


Notwithstanding these very explicit pro- 
visions, claimants have constantly tried to 
allege that the company has waived them. 
These claims have given rise to much litiga- 
tion. A summary of the latest New York 
decisions which bear on this question is in- 
teresting. 


New York Rule 


In New York the decisions are unanimous 
Since the adoption of Section 58 in the 
former Insurance Law (now Section 142-1 
and 155 (c) of the present New York In- 
surance Law) a beneficiary is estopped from 
alleging and proving that the insurance 
agent and the medical examiner for the in- 
surer were both aware of the true facts and 
knew that those facts were not stated in the 
application and hence that there is no mis- 
representation. A leading decision was made 
by the Second Department of the Appellate 
Division as follows: 


“The plaintiff (beneficiary) has recovered 
a judgment against the defendant (insurer) 
upon a policy of life insurance. By appro- 
priate reference thereto, the application was 
made a part of the policy of insurance and 
a copy of it was made a physical part ol 
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said policy and delivered to the insured. 
The defendant sought to escape liability 
thereon on the ground that certain state- 
ments made by the insured were false, to 
her knowledge, and, therefore, constituted 
warranties and that the defendant relied 
upon those representations in issuing the 
policy and as soon as it learned of their 
falsity had rescinded or attempted to re- 
scind the policy. 


“Upon the trial the defendant gave evi- 
dence which would have justified a finding 
that the policy was void for a breach of the 
warranties therein or that the policy had 
been rescinded because of the false repre- 
sentations therein. The plaintiff was then 
permitted to give evidence tending to show 
that the defendant was not in fact deceived 
at all; that the agent who acted for the de- 
fendant in soliciting the insurance and the 
doctor who examined the insured for de- 
fendant were both aware of the true facts 
and knew they were not stated in said appli- 
cation. 
















“Section 58 of the Insurance Law pro- 
vides that ‘Every policy of insurance issued 
or delivered within the State on or after the 
first day of January, nineteen hundred and 
seven, by any life insurance corporation 
doing business within the State shall con- 
tain the entire contract between the parties 
and nothing shall be incorporated therein 
by reference to any constitution, by-laws, 
tules, application or other writings unless 
the same are indorsed upon or attached to 
the policy when issued; and all statements 
purporting to be made by the insured shall 
in the absence of fraud be deemed repre- 
sentations and not warranties. Any waiver 
of the provisions of this section shall be 
void’. Prior to the adoption of this section 
the plaintiff might have escaped the effect 
of the insured’s false statements by showing 
that the insurer was not in fact deceived be- 
cause it was informed of the true facts but 
they had not been included in the applica- 
tion. (Sternaman v. Metropolitan Life Ins 
Co., 170 N. Y. 13). Since the adoption of 
this section, however, that line of proof is 
no longer open to plaintiff. (Bollard v. New 
York Life Ins. Co., 98 Misc. 286; 182 App 
Div. 915; 228 N. Y. 521; Baumann v. Pre- 
ferred Accident Ins, Co., 225 id. 480; Stanule- 
wich v. St. Lawrence Life Assn. 228 id. 586). 
I know of no question that has been more 
directly and positively determined. * * * 
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“The effect of the statute is to apply to 
contracts of insurance the same rule as to 
estoppel that is applicable to ordinary con- 
tracts, which is stated by the Court of Ap- 
peals as follows: ‘It is undoubtedly the 
general rule that a written contract signed 
by a party thereto and containing the terms 
and conditions of an agreement, is conclu- 
sive, upon him, and that he will not be per- 
mitted to show, in avoidance thereof, that 
other stipulations were made at the time of, 
or before, its execution, which would vary, 
alter, or contradict the provisions of the 
written instrument.’ (Miller v. Phoenix Mu- 
tual Life Ins. Co., 107 N. Y. 292, 296). As 
the testimony introduced violated this rule 
it was incompetent.”—Grubiak v. John Han- 
cock Mutual Life Insurance Co., 212 App. 
Div. 126, 


The Court of Appeals has similarly held 
that in an action to recover upon a policy of 
life insurance where the answer alleged 
false representations in answers to questions 
of the medical examiner, a contention that 
the answers were truthfully made to the 
defendant’s local agent and medical exam- 
iner, who had full knowledge of the facts, 
but that they were incorrectly recorded, 
does not help the plaintiff. Under the stat- 
ute mentioned above the application was 
attached to and made a part of the contract. 
The Court held that when the insured re- 
ceived the policy it was his duty to read 
it or to have it read and have any wrongly 
recorded answers corrected. The Court 
held that a recovery will not be permitted 
on the theory that the medical examiner in- 
correctly recorded the answers or that the 
insured was unable to or neglected to read 
the policy. In its opinion the Court stated 
the following: 


“The position of the appellant is that the 
false answers as written to the two ques- 
tions quoted do not affect the validity of the 
policy as the insured orally imparted the 
correct and truthful answers to the defend- 
ant’s local agent and medical examiner and 
that the evidence does not disclose a fraudu- 
lent breach of warranty or material false 
representation as it does not appear that the 
insured was treated by a physician for any 
serious physical ailment, and that it must 
he presumed that he was not, as his son 
testified that he had been continuously in 
good health for five years before the policy 
was issued. 
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“Prior to January 1, 1907, when section 
58 of the Insurance Law (Cons. Laws, ch. 
28) became effective, the courts of this State 
had decided in numerous cases that if the 
medical examiner of a life insurance com- 
pany was truthfully told, by the applicant 
for a policy, of facts which under the terms 
of a policy would make it void if not noted 
upon it, the company could not avail itself 
of the defense that such facts were not stated 
in the policy, the underlying principle being 
that it would be a fraud upon the insured to 
accept pay for a policy which the company 
through its agent knew was void when de- 
livered. Such was the case of Sternaman 
v. Metropolitan Life Ins. Co. (170 N. Y. 13). 
The Federal Supreme Court adopted a dif- 
ferent view and held that a void policy could 
not be made valid by parol testimony to the 
effect that the company’s agent had know! 
edge of the true facts and that the answers 
as written in the application were incorrect- 
ly written by the company’s agent. (Nortlh- 
ern Assurance Co. v. Grand View Building 
Assn., 183 U. S. 308.) Section 58 of the 
Insurance law (laws of 1906, ch. 326) 
reads in part: ‘Every policy of insurance 
issued or delivered within the state on or 
after the first day of January, nineteen hun- 
dred and seven, by any life insurance corpo- 
ration doing business within the state, shall 
contain the entire contract between the par- 
ties and nothing shall be incorporated 
therein by reference to any constitution, 
by-laws, rules, application or any other writ- 
ings unless the same are endorsed upon or 
attached to the policy when issued; and all 
statements purporting to be made by the 
Insured shall in the absence of fraud be 
deemed representations and not warranties 
Anv waiver of the provisions of this section 
shall be void.’ 


“After the enactment of the statute, the 
case of Sternaman v. Metropolitan Life Ins 
Co. (supra) and others to the same effect, 
ceased to be authority upon the question 
in an action upon a life insurance policy 
issued by a ‘life insurance corporation doing 
business within the state,’ when a copy of 
the application was indorsed upon or at- 
tached to the policy. 


“The statutory rule superseded the court- 


made rule. * * * 


“When an insured receives a policy, it is 
his duty to read it or have it read, and if 


Het 
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an application incorporated therein does not 
contain correct answers to the questions 
asked by the medical examiner it is his duty 
to have it corrected. In such circumstances 
a recovery will no longer be permitted be- 
cause the medical examiner incorrectly re- 
corded the applicant’s answers or because 
the insured was unable to read or neglected 
to read the policy. 


“The answers to questions 14 and 15 as 
written and annexed to the policy estab- 
lish as a matter of law that they are material 
to the risk. The plaintiff is bound by the 
answers as written, since the application was 
physically annexed to the policy of insur- 
ance, which she received from the insurer, 
Jeing a part of the policy, the statements 
in the application had at least the effect of 
erroneous and material representations un- 
der the rule at common law. (Bollard v. 
New York Life Insurance Co., 98 Misc. Rep. 
286; aff’d., 182 App. Div. 915; aff’d., 228 
N. Y. 521; Travelers Ins. Co. v. Pomeranis, 
246 N. Y. 63; Stanulevich v. St. Lawrence Life 
Assn., 228 N. Y. 586).”—Minsker v. John 
Hancock Mutual Life Insurance Co., 254 N 
Y. 333. 


It should be noted that the Court of Ap- 
peals quoted the Bollard decision with ap- 
proval. That decision was one made by 
Judge Irving Lehman when he was a jus- 
tice of the Supreme Court sitting in the 
Appellate term. It was affirmed by the Ap- 
pellate Division and later affirmed by the 
Court of Appeals. It contains a clear state- 
ment of the law. The headnote of the case 
is as follows: 


“A policy of life insurance declared that 
it and the application therefor, signed by the 
insured and attached to the policy, as re- 
quired by statute, should cor’stitute the entire 
contract between the parties, and copies of 
the application, including the medical ex- 
amination of the insured, were delivered 
with the policy by the insurer’s agent or ex- 
aminer who said nothing to mislead the 
applicant or to prevent her from examining 
the application when the policy was de- 
livered. 


“In an action brought by the beneficiary 
of the policy the answer pleaded as a de: 
fense that the insured made false and fraudu- 
lent answers to material questions contained 


in her application. Held, that testimony, 
denied by defendant, but tending to show 
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that though the insured correctly answered 
said questions the defendant’s medical ex- 
aminer entered wrong answers on the blank 
and that the insured signed the application 
without reading it, was admissible, but was 
no answer to the defense of fraud pleaded, 
and a judgment entered on the verdict in 
favor of plaintiff will be reversed and the 
complaint dismissed upon the merits.”— 


Bollard v. New York Life Insurance Company, 


98 Misc. 286; aff’d. 182 App. Div. 915; aff'd. 
228 N. Y. 521. 


The Bollard case is also cited with ap- 
proval in Satz v. Massachusetts Bonding and 
Insurance Company, 243 N. Y. 385. The lat- 
ter case also cites with approval Hook v. 
Michigan Mutual Life Insurance Company, 44 
Misc. 478; affirmed 139 App. Div. 922. These 
cases all hold that good faith toward the 
company as well as reasonable care on the 
part of the insured requires an examina- 
tion of the contract and a failure to make 
such examination constitutes laches on the 
part of the insured which precludes him 
from asserting an estoppel against the com- 
pany. 


See also: Emanuele v. Metropolitan Life 
Insurance Company, 137 Misc. 542, 545; 75 
Insurance Law Journal 563. Hall v. Pru- 
dential Insurance Company, 239 App. Div. 
276; 71 Insurance Law Journal 276. 


The retention of the policy is an approval 
of the application as attached to it—Metz- 
ver v. Aetna Insurance Company, 227 N. Y. 
411. Madsen v. Prudential Insurance Com- 
pany, 35 N. Y. Supp. (2d) 607. DeRoy v. 
New York Life Insurance Company, 52 Fed. 
(2d) 894, 


Presumption of Knowledge 
of Policy Contents 


The Metzger decision involved a fire in- 
surance policy. The Court of Appeals in 
that case held that it is a general principle 
of law that he who signs or accepts a writ- 
ten contract, in the absence of fraud or 
other wrongful act on the part of another 
contracting party, is conclusively presumed 
to know its contents and to assent to them 
and there can be no evidence for the jury 
of his understanding of its terms.—Manson 
v. New York Life Insurance Company, 229 
App. Div. 670. 


Even if the insured cannot read or write 
English well, he is bound by the answers 
inserted in the application which is attached 
to the policy and this is so even if company’s 
agent admits that a different answer was 
made.—Stanulevich v. St. Lawrence Life As- 
sociation, 228 N. Y. 586; reversing 183 App. 
Div. 111. Malchak v, Metropolitan Life In- 
surance Company, 134 Misc. 640, 642; 73 
Insurance Law Journal 847. 


The insured should ask to have the appli- 
cation read to him if he cannot read Eng- 
lish_—Minsker v. John Hancock Mutual Life 
Insurance Co., 254 N. Y. 333, 338-339; 76 In- 
surance Law Journal 45. Kwiatkowski v. 
Brotherhood of American Y eomen, 243 N. w: 
394; 68 Insurance Law Journal 203. 


The law is the same in the United States 
Courts as just stated—Adamos v. New York 
Life Insurance Company, 5 Fed. Supp. 278; 
82 Insurance Law Journal 1043. 


The foregoing decisions are all based on 
policies where the application was attached 
to the policy. Section 142-1 of the New 
York Insurance Law provides in effect that 
every policy of life, accident or health in- 
surance or contract of annuity shall contaim 
the entire contract between the parties. 


Section 155-1 (c) of the New York In- 
surance Law provides that there shall be a 
standard provision in all life insurance poli- 
cies to the effect that the policy shall con- 
stitute the entire contract between the parties 
or if a copy of the application is endorsed 
upon or attached to the policy when issued, 
a provision that the policy and the applica- 
tion therefor shall constitute the entire con- 
tract between the parties. 


Section 163-1 (c) of the New York In- 
surance Law sets forth the last mentioned 
provision in connection with industrial life 
insurance policies. 


Industrial 
Insurance Policies 


When the application is not attached to 
the policy, which is frequently the case with 
industrial policies, the question arises as to 
whether a company is bound by the knowl- 
edge of the agent of insured’s impaired 
physical condition when the policy was is- 
sued. The decisions clearly hold that there 
can be no defense of misrepresentation 


Vouvuireivaroigavntangnnnvvpnegngueannaanen avenue vag vveuananesaee agent ASee ANE UAvN AGO TEUUOOOUOONOnNEEUUUAUOOOGepUUoEOOOGeOoNeUGEEOUOGOEUONUOUGAEE ULE. 4NE0O4400C AGRON HETONEEROUEESEORNEEOUTOOOEOEERgERNHHORINAD 


LIMITING THE AGENT'S AUTHORITY PAGE 715 





SYOUTDENUOMGEELLETTETEODETLEFYON ODL DEDOPOENDRUDEUEGLEHAOHA PETE LUNA EAENOEUN ENACT ENUM NATUR ENO NAT NAA EOU STL MUUEAEOUAUA ETNA UEAUUT NOD AGUAOUAOOOUEUEUONORNAnOCPOM TOOTH CAG HOAMUTON AAU NEDOOLiACeddONUbOneNU OU evo codeedndoarendqeveroeannarescnereevoneneneeeenvnin SOT Ta 


based on what is contained in an applica- 
tion which is not attached to the policy. 
The Court of Appeals has stated the follow- 
ing: 

“The defendant procured applications 
from the insured, but did not attach them 
to the policies. What was in them we do 
not know, and we must act as if they had 
never been. In such circumstances Sats v. 
Massachusetts Bonding & Ins. Co. (243 N. Y. 
385), Stanulevitch v. St. Lawrence Life Assn 

228 N. Y. 586), and Drilling v. N. Y. Life 
Ins. Co. (234 N. Y. 234) do not touch the 
case at hand except by pointing a distinc- 
tion. There is here no warranty of health 
(Stanulevitch v. St. Lawrence Life Assn., su- 
pra; Bollard v. N. Y. Life Ins. Co., 228 N. Y. 
521; Satz v. Massachusetis Bonding & Ins. 
Co., supra); nor warning, extrinsic to the 
policy, of a limitation on the apparent au- 
thority proper to an agent (Drilling v. N. Y. 
Life Ins. Co., supra, at p. 242). In the ab- 
sence of warranty or warning, the delivery 
of the policies by the insurer, and the keep- 
ing of the premiums with knowledge of a 
then existing breach of the conditions as to 
the health of the insured and her treatment 
in a hospital gave rise to a waiver or, more 
properly, an estoppel (Whipple v. Prudential 
Ins. Co., 222 N. Y. 39; Sats v. Massachusetts 


Bonding & Ins. Co., supra, at p. 390; McClel- 
land v, Mutual Life Ins. Co., 217 N. Y. 336; 
Ames v. Manhattan Life Ins. Co., 40 App. 
Div. 465; 167 N. Y. 584; Vance on Insurance 


[2d ed.], 461, 496). If the insurer desired 
to overcome the effect of the estoppel, it 
should have annexed applications with ap- 
propriate recitals of notice and assent. 


“The question remains whether the agent 
to whom knowledge was imparted was so 
related to the defendant as to charge it with 
his knowledge. As to this our decision in 
McClelland v. Mutual Life Ins. Co. (supra) 
must be held to be conclusive. Here, as 
there, the agent was more than a soliciting 
agent (McCormack v. Security Mut. Life Ins. 
Co., 220 N. Y. 447, 457). He was that, but 
much besides. He was authorized not only 
to solicit applications, but to make delivery 
of the policies, and upon delivery and after- 
wards to collect the weekly premiums. So, 
at least, it may fairly be inferred from the 
evidence of his conduct and from the fail- 
ure of the defendant to prove anything to 
the contrary (Forward v. Continental Ins. 
Co., 142 N. Y. 382, 389). If at the time of 


delivery and the collection of the premium, 
he was informed that the insured was in a 
hospital and ill, he was under a duty to com- 
municate to his employer the information 
thus acquired (McClelland v. Mutual Life 
Ins. Co., supra; Vance, Insurance, pp. 413, 
419, 518, 520). The employer with that 
knowledge retained this premiums as its 
own,”—Bible v. John Hancock Mutual Life 
Insurance Co., 256 N. Y. 458, 462-463; 77 
Ins. Law Journal 594; motion for reargu- 


ment denied, 257 N. Y. 543. 


The Bible decision has been followed by 
many decisions.—Lampke v. Metropolitan 
Life Insurance Co., 279 N. Y. 157, 165, Devoe 
v. John Hancock Mutual Life Insurance Co, 
262 App. Div. 933. Hurley v. John Hancock 
Mutual Life Insurance Co., 247 App. Div. 547, 
549. Salamida v. John Hancock Mutual Life 
Insurance Co., 148 Misc. 702; aff'd. 241 App. 
Div. 636. Bluetein v. Prudential Insurance 
Company, 157 Misc. 122; aff’d. 247 App. Div. 
780. 

The effect of the Bible decision has been 
somewhat limited by a later decision in the 
Court of Appeals. In an action to recover 
upon a policy of life insurance the applica- 
tion was not attached to the policy. The 
question arose whether the insured had 
knowledge that agents of the insurer had 
no authority to waive a condition in the 
policy that the insured was in good health 
at the time the policy was delivered. The 
Court of Appeals held that it was reversi- 
ble error for the Court to exclude the ap- 
plication, signed by insured and offered in 
evidence. The Court held that the admis- 
sion of the application in evidence did not 
conflict with the proposition of law that the 
contents of an application not attached to a 
policy may not be considered for any pur- 
pose and are not competent evidence upon 
any issue. The application contained a 
clause stating that the applicant understood 
and agreed that the agent had no power to 
make or modify the application or to bind 
the company. The Court of Appeals held 
that this application constituted a signed ad- 
mission that a warning of the limitation of 
the authority of the agent was received by 
the insured before any contract was made. 
It stated that the application was a warning, 
extrinsic to the policy, of a limitation on the 
apparent authority proper to an agent men- 
tioned on page 462 of the Bible decision.— 
Abbott v. Prudential Insurance Company, 281 
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N. Y. 375; affirming 225 App. Div. 677. See 
also: Fredella v. Prudential Insurance Com- 
pany, 258 App. Div. 232, 


These cases hold definitely that an appli- 
cation which is not attached to the policy 
may be put in evidence not for the purpose 
of showing misrepresentation but for the 
purpose of showing that the insured was 
fully informed as to the inability of the 
agent to waive. 


The question arises concerning the pro 
vision in the policy to the effect that the 
agent has no authority to waive. The deci- 
sion in Bible v. John Hancock Mutual Life 
Insurance Company, supra, holds on page 463 
that the insured became chargeable with 
the notice contained in the policy, upon ac- 
ceptance of the policy, that there was no 
authority in the agent to waive the breach 
of a condition coming to his notice after a 
policy had been delivered as an existing 
contract. The Court of Appeals held that 
the insured was not chargeable with notice 
that the limitation would apply by retroac 
tion so as to nullify a waiver or estoppel 
which was in effect previous to the issuance 
of the contract. In other words, the deci- 
sions hold that the statement denying au- 
thority in an agent to waive contained in 
the application applies to the initiation of the 
contract. The statement denying the 
authority in an agent to waive contained 
m the policy only applies to what he learns 
after the policy is issued. 


Miscellaneous Rules 


The decision that an application may be 
put in evidence in order to prove the extent 
of the agent’s authority even though not 
attached to the policy agrees with an earlier 
decision by Judge Lehman which holds that 
there may be recourse to the application to 
show insured’s representation as to age, 
even though the application is not attached 
to the policy. —Edelson v. Metropolitan Life 
Insurance Co., 95 Misc. 218. 


The knowledge which an agent receives 
for which his principal is to be charged 
must be such as is received while acting 
for the principal, not for another whose in- 
terests may be adverse.—Drilling v. New 
York Life Insurance Co., 234 N. Y. 234, 240. 
Butler v. Michigan Mutual Life Insurance Co 


184 N. Y. 337, 341. McCormack v. Security 
Mutual Life Insurance Co., 220 N. Y. 447, 457. 

A statement ‘on the policy that it is not 
necessary to employ an attorney does not 
convey additional power to the agent so as 
to effect waiver.—Bozich v. Metropolitan Life 
Insurance Co., 7 Life Cases 695, 700. Hov- 
hanestan v. New York Life Insurance Co., 6 
Life Cases 1076, 1078. 


In the case of an application for reinstate- 
ment where the questions were not answered 
the court held that an agent is not empowered 
by the company to bind it by accepting an 
application containing false answers or no 
answers at all. In such cases the insured 
constitutes the agent of the company his 
own agent.—A relrod v. Metropolitan Life In- 
surance Co., 267 N. Y. 437; aff’g. 242 App. 
Div. 400, 405. Blatt v. New York Life In- 
surance Co., 242 App. Div. 684. 


In order to show the authority of the 
agent the company may offer proof as to his 
duties as shown by his contract of employ- 
ment. In a decision the Court of Appeals 
held as follows: 


“He was compensated as such agent by 
the plaintiff, by a salary based upon the 
amount of industrial premiums he collected, 
and by a commission on the first premium 
and on renewal premiums on policies issued 
by the plaintiff upon applications secured 
by him. It was expressly agreed in his con- 
tract of employment that he should have no 
authority on behalf of the plaintiff to make, 
alter, or discharge any policy contract, to 
extend the time for paying a premium, to 
waive forfeiture, to incur any liability on 
behalf of the plaintiff, or to allow the deliv- 
ery of any policy unless the applicant was 
then in good health and the first premium 
paid in full.’"—Prudential Insurance Company 
v. Snyder, 142 Misc. 150; 78 Insurance Law 
Journal 716, 717; aff'd. 229 App. Div. 852; 
motion in Appellate Division for leave to 
appeal to Court of Appeals denied; 230 App. 
Div. 812; motion in Court of Appeals for 
leave to appeal to that Court denied. 


“It is well settled that in order to ratify 
an unauthorized act of an agent, the princi- 
pal must have full knowledge of all the 
circumstances, and that unless this full knowl- 
edge exists, mere acquiescence will not con- 
stitute ratification of the agent’s conduct. 
Hallow v. Hallow, 200 App. Div. 642, 645, 
193 N. Y. S. 460, 462. 
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“A principal may ratify the unauthorized 
act of an assumed agent only with full 
knowledge of the material facts, so that it 
can be said he intended to ratify the act. 
Farmers’ Fund, Inc., v. Tooker, 207 App. 
Div. 37, 40, 201 N. Y. S. 592, 595.”—Pruden- 
tial Insurance Company v. Snyder, (supra) 
page 721. 


It has been held that an agent who de- 
livers policies and collects premiums is more 
than a soliciting agent.—Lampke v. Metro- 
politan Life Insurance Co., 279 N. Y. 157. 
Hurley v. John Hancock Mutual Life Insur- 
ance Co., 247 App. Div. 547. 


The Court of Appeals has held that it is 
now firmly established that an agent who is 
authorized, not only to solicit applications, 
but to make delivery of the policies, and 
upon delivery and afterwards to collect the 
weekly premiums, has apparent authority 
to bind the company unless the assured had 
notice of an actual limitation upon his au- 
thority. (See previous citations)—Abbott 
v. Prudential Insurance Company, 281 N. Y. 
375, 379. 


If the plaintiff brings an action for 
reformation based on the allegation that the 
real facts were told to defendant’s agent 
or medical examiner, the relief will be de- 


nied when the plaintiff fails to show any 
oral agreement or understanding prior to 
the signing of the application. 


“Although the plaintiff testified that he 
had given the true information to the de- 
fendant’s agent and to the Medical Ex- 
aminer, vet he failed to show that there was 
any understanding or agreement existing 
prior to the formation of the contract of 
insurance. The contract was not formed 
until the payment of the first premium 
(Goldstein v. New York Life Insurance Co., 
176 App. Div. 813; affd.. 227 N. Y. 575; 
Breslow v. Equitable Life Assur. Soc. of U. S., 
252 App. Div. 791), and the plaintiff having 
failed to show any oral agreement or under- 
standing prior thereto is not entitled to re- 
formation. (Curtis v. Albee, 167 N. Y. 360). 
The defendant was not estopped to show the 
falsity of the answers in the medical appli- 
cation by reason of the alleged knowledge 
of its agents, or estopped to deny their 
authority, since prior to the formation of the 
contract the plaintiff was given notice in the 
application which was annexed to the pol- 
icy, when delivered, of the limitation of the 


agent’s authority. (Bollard v. New York 
Life Insurance Co., 98 Misc. 286; affd., 182 
App. Div. 915; affd. 228 N. Y. 521; Stanule- 
vich v. St. Lawrence Life Assn., 228 N, Y. 
586; Minsker v. John Hancock Mut. Life Ins. 
Co., 254 N. Y. 333)”.—Resnikoff v. Equitable 
Life Assurance Society, 267 App. Div. 786: 
9 Life Cases 402, 403; affirmed 294 N, y. 
935. 


The law as enunciated by the United 
States Courts concerning waiver is the same 
as the State Courts: 


“3. No knowledge of the local agent who 
prepared the applicant for a policy of life 
insurance can estop the insurance company 
from insisting that the policy is void be- 
cause of material untrue statements in such 
application, which is made a part of the 
insurance contract, where the policy pro- 
vides that ‘no agent has power in behalf of 
the company to make or modify this or any 
contract of insurance, extending the time 
for paying a premium, to waive any for- 
feiture, or to bind the company by making 
any promise, or making or receiving any 
presentation or information.’ ”—Prudential 
Insurance Company of America v. Moore, 231 


U. 3S. 50, 


“In fact, he informed the soliciting agent 
of the company at the time of the delivery 
of the application that his systolic blood 
pressure had gotten up to about 160 several 
years before. But this information was 
withheld from the company, and consequent- 
ly, the making of the statement to the 
agency, while evidence of good faith on the 
part of the insured, can have no bearing 
upon the decision of this case. He declared 
in his application that his answers were 
complete and true, and that they were the 
only statements to be considered as the ba- 
sis of the contract, and that he understood 
that the agent had no authority to alter the 
contract; and so the situation requires the 
application of the rule long recognized in 
the federal courts that limitations on the 
authority of an agent brought to the atten- 
tion of the insured will be upheld, and the 
reservation by the company of the right to 
pass upon the risks involved as they appear 
in the written application for insurance will 
be respected. See Fountain & Herrington 
Mutual Life Ins. Co. (C. C. A.) 55 F. (2d) 
120, 123, and cases cited.”—Atlantic Life 
Insurance Company v. Hoefer, 66 Fed. Rep. 
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v York (2d) 464; 82 Insurance Law Journal 8, 9. agent of the company had knowledge of the 

td., 182 The Courts of other states have made false statement. It was held that the plain- 

similar decisions, one of which is as fol- tiffs failed in their burden of proving that 
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“In his application, insured falsely stated agent’s duty, and consequently, the agent’s 

quitable that he never had been rejected for life in- knowledge was not imputed to the insurer. 

iv. 786; surance. The false statement was material The Trial Court erred in refusing to direct a 
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By KENNETH R. THOMPSON 


New York insurance attorney 


7 HERE THERE JS an actual total loss 

as distinct from a constructive total loss, 

no notice of abandonment need be given in the 

absence of a provision in the policy to the 

contrary. (Kaltenback v. Mackenzie [1878] 
$C. PP. De at p. V1, C..A,) 


The rules of constructive total loss do 
not have general application to all types 
of policies; the rules grew up in connection 
with marine insurance. (Moore v. Evans 


[1918] A. C. 185, 194, H. L.) 

MacGillivray on Insurance Law, 2nd Edi- 
tion, page 840, on the marginal note of 
“Total and Constructive Total Loss” reads 
as follows: 


“When the property is totally destroyed, 
that is to say, when it is rendered incapable 
of repair, and the debris is of no value 
whatever, the assured is entitled to a cash 
payment of the full value of the property 
destroyed. (Monteleone v. Royal [1895], 47 
La. Ann. 1563.) In marine insurance, where 
the property insured is so damaged that 
the cost of repairs will exceed the repaired 
value, there is a constructive total loss, and 
the assured is entitled to give notice of 
abandonment to the underwriters who, if 
the notice was justified by the facts, are 
bound to pay the full value as for a total 
loss, and are entitled to the damaged prop- 
erty as salvage. (Angel v. Merchants’ Ma- 
rine, [1903] 1 K. B. 811.) There is no such 
right of abandonment in the case of ordi- 
nary fire risks, and if the salvage is of an) 
value whatever the assured is only entitled 
to a money payment of the difference be- 
tween the value of the undamaged property 
and the value of what is left. (Bunyon on 
Fire Insurance (6th Ed.), 270; Hough v 
People’s Fire [1872], 36 Med. 398.) But in 
practice insurers do usually pay as for a 
total loss on goods which are seriousl) 
damaged, and when they do so pay they 
are entitled to the damaged goods as sal- 
vage, or to the value of them if sold. (Skipper 
v. Grant [1861], 10 C. B. (N. S.) 237; Ran- 
kin v, Potter [1873], L. R. 6 H. L. 83, 118; 
Roux v. Salvador [1836], 3 Bing. (N. C.) 
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266, 288; Kaltenbach v. Mackenzie [1878], 
3C. P. D. 467, 471.) And similarly if they 
pay a total loss on real property they are 
entitled to anything in the nature of sal- 
vage which may be realised or realisable 
from the ruins.” 


In the case of Moore v. Evans, supra, the 
plaintiffs had consigned certain jewelry to 
customers in Brussels on sale or return, 
the property to remain in the sender until 
invoiced by them. The plaintiffs, an Eng- 
lish firm, insured this jewelry with the 
defendant and at the outbreak of the war 
in 1914 Brussels was occupied by the Ger- 
mans and it became impossible for the plain- 
tiffs to recover possession of the jewelry. 
There was no evidence that the jewelry had 
been seized and when last heard of, the 
goods were in the safe custody either of 
the consignees or of their bankers. On 
plaintiff's suit on the policy, it was held 
that the plaintiff had not given sufficient 
evidence to establish a “loss” within the 
terms of the policy. In this case the plain- 
tiff argued that a constructive total loss 
should apply, but the court pointed out that 
the language used to describe what amounts 
to the loss of a ship or her cargo under a 
marine policy is necessarily inadequate to 
describe a loss of the stock-in-trade under 
a non-marine policy. The court showed 
that in marine cases ships which had 
sailed and had not been heard from for a 
length of time were presumed not merely 
to have been lost, but to have been foun- 
dered at sea so that the owner would be 
at once entitled to recover the full amount 
under his policy. This was quite unlike 
the case where the goods were probably in 
existence and may have been in safe custody. 


Constructive Total 
Loss Peculiar to 
Marine Insurance? 


Someone may argue that what happens 
to a ship might happen to any aircraft and 
accordingly the theory of constructive total 
loss would fit in fully with the matter of 
air navigation. The court, in the Moore 
case, confirmed the opinion that the ex- 
Pression “constructive total loss” is never 
used “except in reference to marine insur- 
ance, and that a notice of abandonment is 
confined to and is an integral part of a 
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SOME PROBLEMS IN 


AIRCRAFT 


constructive total loss.” The court pointed 
out that in the case of the jewels there was 
no notice of abandonment served. In con- 
nection with air policies, the word “aban- 
donment” is quite often used and particularly 
in connection with the stipulation that there 
shall be no abandonment without the con- 
sent of underwriters. 


Jural Relations 
of The Parties 


What are the jural relations of the parties 
if a policy permits the assured to invoke 
the doctrine of a constructive total loss? 


A constructive total loss may arise by 
virtue of the terms of the contract. For 
example, if it were agreed that an aircraft 
should be deemed to be a constructive total 
loss when it lay stranded for six months on 
top of a cliff and it were impracticable in 
that time to save it; if the craft did remain 
there for that period, a court could hold 
that such a case involved a constructive 
total loss, although it may be quite possible 
to save the craft eventually. (Rowland v. 
Maritime Insurance Co. [1901] 6 Com. Cas. 
160.) 


Abandonment must be made in order for 
the assured to recover under a case of con- 
structive total loss and in addition to aban- 
donment, the assured should give notice of 
abandonment to the Underwriter. On the 
receipt of facts an assured has the privi- 
lege to elect whether he will abandon or 
not. He cannot be compelled to abandon. 


When a loss occurs an assured is under 
a duty to investigate and should as promptly 
as possible make up his mind whether or 
not he will serve a Notice of Intention to 
abandon and make a transfer of the prop- 
erty to the Underwriter. If he serves such 
a notice he should give the Underwriter an 
insight as to conditions existing and in the 
meantime he should protect the res with- 
out prejudice to either his or Underwriter’s 
position. He cannot be forced to abandon. 
The election is with him. If he makes a 
tender of abandonment it must be uncon- 
ditional. The Underwriter, on receipt of 
the notice, may accept abandonment and 
if he does the res becomes his property. 
Abandonment works a positive transfer of 


the property. The Underwriter’s accept- 
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ance must be unconditional. If the Under- 
writer makes no answer to the notice he 
may be taken to have declined to accept 
abandonment. As a general rule, abandon- 
ment once rightfully made is binding and 
conclusive between the parties, and the 
rights flowing from it become vested rights, 
and are not to be divested by any subse- 
quent events. (Peele v. Merchants’ Ins. Co 
[1822] 3 Mason, Circuit R. 27; 2 Phillips 
S. 1705.) 


The case of Araucania [1908] 24 Times 
L. R. 403 decided that the true test of a 
constructive total loss of a ship is what a 
prudent uninsured owner would do in the 
circumstances, whether he would repair or 
sell, and that in the calculation necessary 
to arrive at this decision the break-up value 
of the wreck is inadmissible. The Marine 
Insurance Act, 1906, makes no mention of 
the break-up value, requiring only that the 
cost of repairing the damage would exceed 
the value of the ship when repaired. 


The American Marine Hull policies, and 
[apparently] the Institute ‘ime Clauses, 
state that in ascertaining whether the vessel 
is a constructive total loss, the insured 
value shall be taken as the repaired value 
and nothing in respect of the break-up 
value of the vessel or wreck shall be taken 
into account. 


As regards abandonment by an insured 
owner, the law has been expressed in 
several forms. In Rankin v. Potter, 1873, 
(L. R. 6 H. L. 117) Lord Blackburn said: 
“The question between the assured and the 
underwriters on ship is whether the damage 
sustained may be so far repaired as to keep 
it a ship, though not perhaps so good a 
ship as it was before, without expending 
on it more than it would be worth.” Simi- 
larly, Chief Justice Tindal in Benson v. 
Chapman, 1843, (6 M. & Gr. 792 at 810) 
speaks of the “repair necessary for pur- 
suing the voyage insured” constituting “an 
expense greater than the value of the ship” 
before the assured is at liberty to abandon. 
On the other hand, Mr. Justice Patterson 
in Irving v. Manning (H. of L. Cas. 817) 
puts it thus, “Would a prudent owner 
uninsured repair?” Mr. Baron Wilde in 
Grainger v. Martin, 1863, (4 B. & S. 9) 
added, “Or rather would he sell unrepaired?” 
If by “prudent uninsured owner” is meant 
“prudent owner uninsured on hull,” then 


these tests are all the same; if, on the 
other hand, by these words is meant 
“prudent owner absolutely uninsured,” then 
freight must come into the calculation. |t 
may possibly be urged that considerations 
of freight ought to have no place in a 
matter between a shipowner and his under- 
writers on hull. The main point to observe 
is that at this stage no regard is paid to 
the insured value. The validity of a claim 
for constructive total loss is determined 
simply with reference to actual values for 
sale. (rving v. Manning, 1847, House of 
Lords) (1 H. of L. Cas. 817.) But if the 
correctness of the claim is once established 
on this ground, then the insured value 
comes into play as being the statement of 
the amount of indemnity for the loss in 
question, to be furnished by the under- 
writer 

Gow, Marine Insurance, at pages 154 and 
155 declares, “Constructive Total Loss: 
Foreign Law and Practice. The matter of 
constructive total loss is one which has 
greatly exercised shipowners, underwriters, 
jurists, and legislators in all European 
countries and in the United States. There 
are points of difference between the law of 
these countries and the English law on the 
subject. One of the ‘most striking of these 
is that in the United States ‘a damage over 
50 per cent of the value of the vessel when 
repaired is a constructive total loss of the 
vessel in case of the policy containing no 
express provision to the contrary.’ (Phillips, 
§ 1539.) By the law of France and Italy 
loss or deterioration of the objects insured 
to the extent of three-fourths constitutes a 
claim for constructive total loss; the law 
of the German Empire as to ships is the 
same as French law in this matter. There 
is one remarkable point of agreement oi 
the American, English, and German sys- 
tems, namely, that in all three no account 
whatever is taken of insured value in de- 
termining whether a loss is a constructive 
total loss, or until after the loss has been 
found to be constructively total, but that 
as soon as that conclusion has been reached, 
the insured value is applied as deciding the 
indemnity to be paid by the underwriter.” 


Loss of Profits 


As we carry produce from one place to 
another in “box-car”-plane quantities, the 
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matter of loss of profits will probably be- 
come important in air policies. 


There can be no constructive loss of 
profits. Profits should also be insured as 
such because policies that are written to 
cover cargo will not cover a loss of profits. 
(Cf. Standard v. Scottish Met. Assur. Co., 
283 U. S. 284.) 


In general, if an Underwriter desires to 
foreclose any claim of any kind arising out 
of a constructive total loss, he should pro- 
vide in the policy that the subject matter 
is insured against “actual” or “absolute” 
total loss only. (L. R. A. 1916 F. 1172.) 

The assured should always take the pre- 
caution, whenever possible, to communicate 
with his Underwriter and try to reach an 
immediate agreement on the matter of 
abandonment so that adjustment of loss 
can be facilitated and any responsibility 
arising out of or connected with the wreck 
can be placed. When an air law case arises 
that follows along the lines of marine 


‘insurance, it will probably hold that after 


the assured has abandoned the wreck to 
Underwriters he still is under a duty, in 
the nature of an agent of Underwriters, to 
do his best to save as much as he can for 
account of Underwriters. (Cf. Columbian 
Ins. Co. v. Ashby, 4 Pet. (U. S.) 139.) 


Valued Policy 
or Agreed Value 
and Declared Value 


A valued policy is one which specifies the 
agreed value of the subject-matter insured. 
Where the res is not estimated or its value 
stipulated for any particular amount or 
rate, the policy may be considered an open 
policy. 

As a general rule the value fixed by the 
policy is, as between the insurer and the 
insured, conclusive of the insurable value 
of the subject intended to be insured, 
whether the loss be total or partial, but in 
the absence of a provision in the policy to 
the contrary, the value fixed by the policy 
is not conclusive for the purpose of deter- 
mining whether there has been a constructive 
total loss—if such a loss can be considered 
under the policy. The test of whether there 
exists a constructive total loss being what 
a prudent uninsured owner would have 


done, it is clear that the valuation in the 
policy does not, apart from special con- 
tract, affect the question. The valuation 
is only inserted for the purpose of ascer- 
taining the amount to be paid to the assured 
in the event of loss and for no other pur- 
pose. (Jrving v. Manning, 6 C. S. 421.) 


In the marine case of Irving v. Manning, 
supra, the res was stated in the policy as 
having a value of £17,500. The vessel 
became damaged. If an expenditure of 
£10,500 was made in repairing it, she would 
then be worth only £9,000. The court per- 
mitted the owner to claim a constructive 
total loss and justified a claim for the full 
valuation insured, to wit, £17,500. It was 
pointed out in the case that for the purposes 
of considering whether there had been-a 
constructive total loss, the res should not 
be taken to be of the value stated in the 
policy, but that the words of the policy 
“mean only that, for the purpose of ascer- 
taining the amount of compensation to be 
paid to the assured when the loss has 
happened, the value shall be taken to be 
the sum fixed, in order to avoid disputes 
as to the quantum of the assured’s inter- 
est.” The point was raised that the assured 
would, under a contract of mere indemnity, 
obtain more than a compensation for his loss, 
but the court held that “a policy of insur- 
ance is not a perfect contract of indemnity. 
It must be taken with this qualification, 
that the parties may agree beforehand in 
estimating the value of the subject assured 
by way of liquidated damages.” 


American Practice 


Under American practice, declared value 
should generally be stated as the amount 
paid by the assured for the aircraft less 
reasonable depreciation. 


The assured under the terms of the policy 
is usually under a duty to protect salvage 
and may make claim under certain circum- 
stances and limits for the expenses incurred 
in so doing, but it is sometimes provided 
that the maximum amount of the Under- 
writers’ total aggregate liability under the 
policy shall in no event exceed declared 
value in the Hull form less depreciation at 
the agreed rate. 


As a general rule an Underwriter is not 
liable as to any aircraft insured for an 
amount greater than its value declared in 
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the policy, less depreciation at the agreed 
rate. Each claim may be subject to a lump 
sum deductible aside from the question of 
depreciation. It may be provided in the 
policy that the Underwriter is in no case 
liable for an amount exceeding what it 
would cost to repair the aircraft, within a 
reasonable time after the loss and without 
compensation for loss of use. 


In connection with Automobile Policies 
involving the duty to “repair” or “replace,” 
see: Automobile Underwriters v. Radford, 
293 S. W. 869; 299 S. W. 852; Maryland 
Motor Car Ins. v. Smith, 254 S. W. 256; 
Standard v. Richmond, 297 S. W. 879. 


In connection with repair costs the 
Underwriter may require that all repairs 
or replacements must have its prior written 
consent. - 


Agreed Valuation 
Conclusions in 
Valued Policies 


In the case of a total loss, the agreed 
valuation is conclusive upon the parties, 
and the rule is the same in the case where 
the loss is partial. The valuation is the 
standard of indemnity. The purpose of 
valuing the res is not to fix the maximum 
amount of recovery, which is accomplished 
by limiting the amount of the policy, but 
to eliminate from the risk which the Under- 
writer assumes so much of it as is conse- 
quent upon fluctuations of market value, 
whether the loss be total or partial. Under 
this rule the insurer’s liability for the loss 
suffered can never be greater or less than 
if the actual value were the agreed value. 
Agreed value thus stands in the place of 
prime value under an open policy, where 
the assured recovers such part of his loss 
as prime value bears to sound value. (Gulf 
Refining v. Atlantic Mut. Ins. Co., 279 U. S. 
708.) 


Insurable Interest 


If an assured had no property at risk 
he cannot recover. Under the principles of 
indemnity in insurance he should not be 
allowed to recover more than the value of 
the res insured. If this were not so there 
would be a tendency to reinstate wager 
policies by an assured proving a mere 
nominal interest and recovering a very 


much greater sum under the provisions of 
the policy. In addition, the assured, although 
he may not have been interested at the 
time the insurance was effected, yet must 
be interested in the subject matter insured 
at the time of the loss. An assured should 
not be allowed to make a profit out of his 
contract in case there is a loss thereunder. 
His Underwriter owes him only indemnity, 
When the assured has an open or unvalued 
policy he has to satisfy the Underwriter 
as to the value involved. A valued policy 
devoid of overvaluation or the element of 
wagering, helps the parties to come to a 
quick understanding in the adjustment of 
the loss. Lord Mansfield in Lewis v. Rucker, 
2 Burr 1171, put it this way: “The only 
effect of the valuation is fixing the amount 
of the prime cost, just as if the parties 
admitted it at the trial; but in every argu- 
ment and for every other purpose it must 
be taken that the value was fixed in such 
a manner as that the insured meant only 
to have an indemnity.” 


Subrogation 


Where a vessel insured in a valued policy 
is damaged by collision, and the cost of 
repairs exceeds the insured value, the Under- 
writers, after paying the full amount in- 
sured as on a partial loss, are entitled to 
be subrogated for the damages recovered 
from the colliding vessel—up to the amount 
actually paid by them on the policy—not- 
withstanding that the loss sustained by the 
insured exceeds the amount of the insur- 
ance and the damages recovered are calcu- 
lated on a higher value than the insured 
value. Goole and Hull Steam Towing Co. v. 
Ocean Marine Insurance Co., 97 L. J. K. B. 
175; [1928] 1 K. B. 589; 138 L. T. 548; 33 
Com. Cas. 110; 18 Asp. M. C. 409; 72 S. J. 
17; 44 T. L. R. 133; 29 LI. L. Rep. 242— 
MacKinnon, J. 


If the colliding vessel in the Goole case 
were also owned by the assured: Query— 
Would there be any “benefit” accruing to 
Underwriters? Apparently there would not 
be and certainly there would be no sur- 
render or allowance for salvage. 


Insurers do not by way of subrogation 
become entitled to any claim which the 
assured himself could not have made. (St. 


Louis v. Commercial Insurance, 139 U. 5. 
223; Phoenix v. Erie, 117 U. S. 312, 322.) 
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Pe MULL. ALLL 


If two ships owned by the same person 
came into collision and Underwriters paid 
the amount of the insurance they could not 
recover it as damages because to do so 
they must show some right of their assured 
to do so, and as their assured had no right 
of action against himself, Underwriters’ 
claim would fail. (Simpson v. Thompson, 
3 App. Cas. 279. See also on the same 
principle Midland v. Smith, 6 Q. B. D. 561.) 


By a Lloyd’s policy the defendant insured 
with Underwriters, of whom the plaintiff 
was one, against the loss of certain articles, 
including a pearl neckless valued at £600. 
The necklace disappeared during the cur- 
rency of the policy, and the defendant, after 
making a reasonable search, was unable 
to find it. The plaintiff accordingly made 
a replacement agreement, under which he 
undertook to provide the defendant with 
jewelry of equal value. He had provided 
her with jewelry to the amount of £188 2s. 
under that agreement, when the defendant 
discovered the necklace concealed in the 
lining of an evening cloak. The defendant 
refused to comply with a request by the 
plaintiff that she should return the articles 
supplied to her under the replacement agree- 
ment, but was willing to hand over the 
necklace to the plaintiff as salvage. In an 
action by the plaintiff claiming rescission 
of the replacement agreement and a return 
of the articles supplied thereunder:—Held, 
that the replacement agreement was binding 
on the plaintiff and could not be reopened, 
and the plaintiff's claim therefore failed. 
Holmes v. Payne, 99 L. J. K. B. 441; [1930] 
2K. B. 31; 35 Com. Cas. 289; 143 L. T. 
349; 74S. J. 464; 46 T. L. R. 413; 37 L1 L. 
Rep. 41—Roche, J. 


The plaintiffs issued policies to the de- 
fendants by which they undertook to pay 
a loss in the event of certain sums “de- 
posited by a bank or banks in Spain on 
behalf of the insured with the Centro in 
Spain not being received by the insured 
within 15 months from the date of such 
deposit.” The sums covered by the policies 
were not received by the defendants within 
fifteen months from the date of deposit, 
and the defendants claimed from the plain- 
tiffs the amounts for which they had under- 
taken liability under the policy, and those 
sums were paid in full. Subsequently the 
defendants received part of the sums due 


to them in Spain, and the plaintiffs claimed 
to be entitled by subrogation to the amount 
so received. The defendants refused to pay 
the amount claimed on the ground that the 
contracts of insurance contained in the poli- 
cies were not indemnities, but were merely 
contracts to pay on the happening of a 
certain event, and that no right to subro- 
gation could arise:—Held, that the contracts 
of insurance were by their nature indemni- 
ties, and that the plaintiffs were entitled 
by subrogation to the money claimed. 
Castellain v. Preston (52 L. J. Q. B. 366; 11 
Q. B. D. 380) and Dane v. Mortgage Insur- 
ance Corporation, Ltd. (63 L. J. Q. B. 144; 
[1894] 1 Q. B. 54) referred to. Meacock v 
Bryant & Co., 167 L. T. 371; 59 T. L. R. 
51; [1942] 2 A. E. R. 661; 74 L1 L. Rep. 
53—Atkinson, J. 


Compare Boag v. Standard Marine Insur- 
ance Co., 54 L1 L. Rep. 320; 57 L1 L. Rep. 
83; 19 Asp. M. C. 107. 


Double Insurance 
and Valued Policies 


A special situation may arise where the 
assured has double insurance and in which 
case, as a general rule, the assured may 
recover from any Underwriter the full 
amount. The Underwriter who is compelled 
to pay is entitled to contribution from the 
insurers under the other policies. Under 
some English cases, if the assured sues on 
a valued policy and has already made a 
recovery upon other policies on the same 
res, the courts do not allow him to recover 
any more than the valuation in the highest 
valued policy, and the sum recovered on 
any policy is part or even entire satisfaction 
of the amount due on any other policy. 
(Bruce v. Jones, 32 L. J. Ex. 132.) In the 
United States some cases hold that the 
assured may show the actual value and de- 
ficiency of. prior insurance. (14 Eng. Rul. 
cases 489, 496, 500.) 


Conclusions 


At the present time the tendency is to 
contend that the doctrine of constructive 
loss does not apply to air policies. It is 
possible that one of these days, when planes 
become “ocean liners” this position may 
change and the marine insurance view 
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adopted. Abandonment and the vesting of 
title to the res in the Underwriter, is pe- 
culiar to marine insurance. (Cf: Harris: 
Subrogation §636; Sheldon: Subrogation 
§ 229, and see cases previously cited here- 
in.) Where there is no abandonment and 
the Underwriter pays the equivalent of a 
total loss, if the Underwriter gets the res 
it probably was gotten by a method other 
than the operation of the principles of 
subrogation (Cf: Sheldon: Subrogation 
§§ 223, 225) if there is no third party in- 
volved against whom an Underwriter could 
exercise possible subrogation rights. Sub- 
rogation of the Underwriter seems to be 
confined to cases where the Underwriter 
pays a loss and becomes entitled to any 
claim or benefit the insured may have 
against or derived from a third person, or 
having paid a loss to an assured, the thing 
is subsequently found in the assured’s cus- 
tody. (Cf. Meacock v. Bryant, 74 L1 L. Rep. 


53.) The owner of destroyed property is 


entitled to full indemnity and the doctrine 
of subrogation does not militate against this 
principle. (Vance, Insurance p. 672.) 


In a case where recovery is had from a 
third party liable for a loss and the assured 
has a valued policy, the insurer is entitled 
to recover only the sum paid to the assured 
on the valued policy. (The Livingstone, 130 
Fed. 746; but compare, contra reasoning, 
North, Etc. v. Armstrong, L. R. 5, Q. B. 
244.) 


Of course special wording in policies 
could clear up a good deal of the doubtful 
points that exist and it may be that as time 
goes on, air policies and the decisions con- 
struing them will divorce themselves from 
some of the principles of marine insurance, 
and it is quite probable that the language 
used by air men and technical terms pe- 
culiar to air navigation will be used in 
air policies to the exclusion of time-worn 
terminology which is now being borrowed 
from marine and other policies. 


——— 


Bursting Beverage Bottle 


Virgie Carter was injured while she was helping her aunt at a wayside lunch- 


stand. As Virgie was placing bottles of “pop” manufactured by the defendant, 
in a tank containing ice, one of the bottles exploded, causing Virgie’s injuries. An 
action for damages against the beverage company resulted in a judgment for the 
plaintiff, but a subsequent execution upon the judgment was returned, “No prop- 
erty found.” 


The beverage company, at the time of the accident, carried a public liability 
policy, limiting claims to those resulting from injuries sustained by persons, other 
than employees, while upon the premises or ways of the ... beverage company 
or immediately adjacent thereto, and in addition, “Elsewhere than upon the 
premises of the beverage company, caused by employees while engaged in the 
conduct of the assured’s business.” 

It was decided that the garnishee insurance company was not liable. The 
court said, “It is clear that the injury that plaintiff received is not covered in 
either class. If, by a strained construction, we could succeed in including plain- 
tiff’s injury in one of these classes, we are confronted by the exclusion clause.” 
The exclusion clause exempted the insured from liability or injuries or death 
caused by the consumption or use of the manufactured product elsewhere than 
upon the insured’s premises.—Carter v. Nehi Beverage Company, United States 
Fidelity & Guaranty Company, Garnishee. Illinois Appellate Court, First District. 
September 9, 1946. 13 CCH Negligence Cases 145. 
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there is no word more ambiguous in its meaning than 


‘possession’ 


LAWRENCE J. TIERNEY 


The courts find it so when asked to construe the Dealer's Open Policy.” 


Junior member of the 


firm of Kennedy, Holland, DeLacy & Svoboda, Omaha, 


Nebraska; member of the 


Omaha and Nebraska Bar 


Associations. 


_o WORD “POSSESSION” to an 
ordinary, prudent, cautious individual 
sounds simple enough. He thinks of it as re- 
ferring to something which he has, subject 
only to a possible claim by some other person. 
He thinks of it legally as constituting nine 
points of the law, and considers that with the 
aid and assistance of good counsel, it would be 
exceedingly difficult for anyone to divest 
him of it. The ordinary person does not stop 
to consider whether he has actual posses- 
sion, constructive possession or mere cus- 
tody, and it is not until he enters the office 
of his attorney and the attorney looks in 
the books, that it becomes manifest that 
the word “possession” is not quite as simple 
as he thought. 

Webster’s New International Dictionary, 
Second Edition, Unabridged, defines the 
word “possession”: 

“The thing possessed; that which any- 
one occupies, owns, or controls. * * *” 

_ “Act, fact, or condition of a person’s hav- 
ing such control of property that he may 


NINE POINTS OF THE LAW 


legally enjoy it to the exclusion of all others 
having no better right than himself.” 

Webster, in the same Edition, defines 
“custody” as follows: 

“A keeping or guarding; care, watch, in- 
spection, for keeping, preservation, or se- 
wy = * 

“State of being guarded and watched to 
prevent escape.” 


‘‘Dealer’s Open Policy” 

A “Dealer’s Open Policy” of insurance is 
written to cover automobiles owned by a 
dealer, held for sale, used in repair service, 
or used as demonstrators. It excludes auto- 
mobiles sold under conditional sale, mort- 
gage, lease or similar agreement. It covers 
the equity of the insured only in automo- 
biles consigned for sale, the title to which 
is held by others, providing such equity is 
separately declared in the monthly state- 
ments required. A schedule of locations and 
limits of liability thereat are provided, and 
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no liability attaches to the policy at any 
other place unless endorsed on the policy. 


The policy contains, among others, the 
following exclusion: 


“Such policy does not cover: * * * 
(d) Under the theft, larceny, robbery or 
pilferage coverage (if such policy covers 
these perils)—loss suffered by the insured 
in case he voluntarily parts with title to or 
possession of any automobile at risk here- 
under, whether or not induced so to do by 
any fraudulent scheme, trick, device or false 
pretense or otherwise.” 


The construction of the word “possession” 
as used in this exclusion becomes important 
where an insured automobile dealer, being 
desirous of selling an automobile, gives it to 
a prospective purchaser who wants to try 
it out. The honest-looking purchaser takes 
the automobile, and neglects to return. The 
dealer has lost his automobile, or gets it 
back in a somewhat damaged condition. 
He immediately concludes that a theft has 
taken place and calls up his insurance car- 
rier, making a claim. In due course, he is 
advised that the policy does not cover the 
loss because he voluntarily parted with the 
possession of the automobile, and that under 
exclusion (d), the loss is not covered. The 
dealer immediately goes to his attorney, 
and litigation ensues. 


To ascertain whether or not the assured 
has or has not voluntarily parted with pos- 
session, we can only look to see what con- 
struction the courts have placed on this 
terminology in the various cases. 


General Instances 
of ‘*Possession”’ 


It is an accepted fact, accepted by all the 
courts, that the word “possession” is ambig- 
uous; and the courts have not been alto- 
gether consistent in its construction, which, 
of course, does not help to clarify matters. 
However, under this type of policy, a ma- 
jority of the courts have held that an auto- 
mobile dealer, who gives a car to a 
prospective purchaser to try out, parts with 
possession within the language of the exclu- 
sion. While the issues raised and the gea- 
soning are different in the various cases, 
they reach the same conclusion. The policy 
insures against loss by theft. Theft involves 


the taking of property without the consent 
of the owner, coupled with an intent on the 
part of the taker to deprive the owner of it 
and convert it to his own use. In all the 
cases the assured voluntarily gives the car 
to the culprit and, while the circumstances 
surrounding the obtaining of the car may 
later reveal an intention on the part of the 
taker to steal it, yet the automobile is ob- 
tained from the owner with the owner’s full 
and voluntary consent, which immediately 
calls to one’s attention the language of the 
exclusion. 


It is well established that, in the interpre- 
tation of the provisions in an insurance 
policy, if the terms are open to more than 
one construction, that interpretation which 
is more favorable to the assured is adopted. 


A majority of the courts have held that 
the language of the exclusion is not sus- 
ceptible to more than one construction un- 
der such facts. A Kentucky Court in the 
case of Aetna Casualty & Surety Company v, 
Salyers, 172 S. W. (2d) 635, went outside 
the policy to place the responsibility for the 
loss on the assured, who had the exclusive 
right to determine to whom he would en- 
trust the automobile. Said the Court: 


“Since the owner of the insured automo- 
bile has the exclusive right to determine the 
one with whom he will entrust the posses- 
sion of his insured property, and who pre- 
sumptively possesses information as to the 
risk so assumed with opportunities to with- 
hold the transfer of possession for any 
moral hazard incurred, therefore the loss 
should fall on him rather than on his insurer 
who possesses no opportunities to ascer- 
tain such facts.” 

The Supreme Court of Nebraska con- 
cluded that the ambiguity of the word “pos- 
session” was not important. In Boyd 7 
Travelers Fire Insurance Company, 22 N. W. 
(2d) 700, the plaintiff was a dealer in auto- 
mobiles and carried a dealer’s open policy 
of insurance with the defendant. The policy 
of insurance contained the standard exclu- 
sion. On October 21, 1943, Phillip M. 
Harris, Jr. came to plaintiff’s place of busi- 
ness, and negotiated for the purchase of an 
automobile. He gave his name as Sergeant 
Floyd Dale. The price of $1050.00 was 
agreed upon. He stated that he wanted to 
show the car to his wife, who worked at 
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the Western Union Telegraph Office. Per- 
mission was granted. Harris left a deposit 
of $5.00, and departed with the automobile 
and did not return. The plaintiff then sued 
for the cost of repairs to the automobile, and 
the cost of returning it to Omaha. The de- 
fendant asserted the exclusion clause in 
the policy and the plaintiff contended that the 
culprit never came into possession of the 
automobile, within the meaning of the term, 
and that he got only the custody of the 
automobile. 


In an unanimous opinion written by Jus- 
tice Yeager, he says: 

“That the term possession has many 
shades of meaning and that it is capable of 
no exact definition is beyond doubt. Mr. 
Justice Lamar in National Safe Deposit Co. 
v. Stead, 232 U. S. 58, 34S. Ct. 209, 58 L. Ed. 
504, well said: “* * * there is no word 
more ambiguous in its meaning than Pos- 
session. It is interchangeably used to de- 
scribe actual possession and constructive 
possession which often so shade into one an- 
other that it is difficult to say where one 
ends and the other begins.” 


In reaching the conclusion that the facts 
came within the exclusion clause of the 
policy, the Court held: 

“It would seem however that a considera- 
tion of the question of ambiguity of the 
term would be of no importance and that the 
generally accepted meaning would be con- 
trolling unless, by other terms with which 
it is used or by usage or custom in trade 
or business, or by competent evidence of 
a contrary significance as between the par- 
ties, it was made to appear that the term 
was to be given a restricted or qualified 
meaning. In the present instance there are 
no qualifying terms. There is no qualifying 
evidence of usage or custom in trade or busi- 
ness. There is nothing to indicate that the 
term was used in a restrictive or technical 
sense. There is no evidence that as between 
the parties the term was intended to apply 
other than in its ordinary sense. It would 
seem, therefore, that under the circumstances 
of this case, to the term should be attributed 
its ordinary significance and meaning. 


“ . . 
In ordinary understanding the term 
means that a person has possession when he 
has physical control of property.” 


Lawrence J. Tierney 


After quoting from Webster’s New In- 
ternational Dictionary, the Court concluded 
by saying: 


“In this light the exception in the insur- 
ance policy herein is clear and plain. It 
admits fairly and reasonably of but one 
interpretation and that is if physical con- 
trol of an automobile is voluntarily sur- 
rendered possession thereof passes to the 
recipient and with such passage of posses- 
sion coverage under the policy is lost. The 
wording of the exception is no less plain 
than this statement.” 


The Supreme Court of Kansas reached 
an opposite conclusion under similar facts. 
In Tripp v. United States Fire Insurance Com- 
pany of New York, 44 Pac. (2d) 236, a similar 
policy of insurance was involved, which policy 
contained the same exclusion. The plaintiff 
was an automobile dealer. On a certain 
day in 1933, an alleged customer appeared 
at the assured’s place of business looking 
for a larger car. Later the same day, he 
called the dealer and asked him to come to 
a near-by town with the automobile that 
had been selected. The assured obliged, 
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and there was a discussion regarding the 
trading of the old car. The customer stated 
that he would like to try out the new auto- 
mobile and, because he had no key with 
which to lock his own automobile, asked 
that the assured stay and watch it while he 
tried out the new car. The customer got 
in the new car and drove away, neglecting 
to return. The Supreme Court of Kansas 
found for the plaintiff and after, referring 
to the definition of the word “possession” 
said: 


“The general rule for the interpretation 
of insurance policies is that if the terms 
thereof are open to more than one con- 
struction, that one which is more favorable 
to the insured must prevail. * * * 


“Applying this rule to the facts before us, 
we are constrained to hold that Hanson’s 
acts resulted in his obtaining, not the pos- 
session of the car, but simply the custody 
of it; that plaintiff in letting Hanson drive 
the car to try it was not intending to and 
did not part with possession of it; that had 
the insurance company wanted to make an 
exception with reference to change of cus- 
tody resulting from fraudulent scheme, trick, 
device, or false pretense, it could easily 
have used words so appropriate to that end 
there could have been no difference of opin- 
ion with respect thereto, and failing that, 
the terms of the exception must be con- 
strued against it and favorably to the plain- 
tiff, and, so construed, plaintiff did not 
voluntarily part with possession of the in- 
sured automobile.” 


Distinction in ‘‘Possession”’ 
and “Custody” 


The Supreme Court of Kansas in its opin- 
ion considered the definition of the word 
“possession”, but in concluding that the cus- 
tomer obtained only the “custody” of the 
automobile, the definition of this word was 
apparently not considered. If consideration 
had been given to the latter, it would have 
been difficult to reach any other conclusion 
than that the assured had custody of the 
customer’s car and the customer possession 
of the assured’s automobile. Surely under 
the definition of “possession”, the customer 
had such control of the automobile that he 
could legally enjoy it to the exclusion of all 
others having no better right than himself 


and, as a matter of fact, he exercised that 
enjoyment. He left the assured to “guard” 
and “watch” the automobile to which he had 
no key, which certainly amounts only to 
custody. 


A strict interpretation was applied in 
Bennett Chevrolet Co. v. Bankers & Shippers 
Insurance Co. of New York, 190 A. 863 (R. I.) 
where the plaintiff was a dealer in automo- 
biles and was insured by the defendant. One 
of his salesmen, Noonan, went to a hotel, 
parked the automobile in the street and 
went into the hotel lobby, and, with the con- 
sent of the hotel bellboy, gave the keys to 
a man with the understanding that he was 
to leave the car at the hotel garage and 
return the receipt to the hotel. The car was 
never delivered to the garage and the plain- 
tiff prosecuted an action against the insur- 
ance company under the policy, which ex- 
cluded a loss where the assured voluntarily 
parted with “possession”. The judgment 
for the plaintiff was affirmed, the court 
saying: 

“Under a loose and somewhat nonlegal 
construction, parting with possession could 
be construed to mean transferring to another 
the physical control of the chattel or thing, 
even if restricted to mere custody for the 
purpose of performing some service for the 
owner, no matter how temporary or mone- 
tary that control might be. On the other 
hand, under a more strictly legal construc- 
tion, it could be limited to transferring to 
another the exclusive physical control of the 
thing with the intent that the transferee 
should have a right to exercise that control 
for his own purposes. 


“Which of these two constructions should 
be given to the above words, ‘voluntarily 
parts with * * * possession’ as used in 
this insurance policy? Under the former 
construction, the insurer will be favored; 
under the latter, the assured. Following the 
precedents of this court, and courts gener- 
ally, ambiguous language in an insurance 
policy is to be construed most favorably to 
the assured. Newberger v. New York Life 
Ins. Co., 56 R. I. 442, 186 A. 472; O'Donnell 
v. New Amsterdam Casualty Co., 50 R. I. 
269, 146 A. 410. We find therefore that the 
facts testified to in the instant case do not 
bring the loss of this automobile within the 
meaning of the exclusion clause as to volun- 
tarily parting with possession.” 
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In Allen v. Berkshire Mutual Fire Insurance 
Co., 168 A. 698 (Vt.), the assured had a policy 
insuring against theft except by any person 
to whom the assured voluntarily passes title 
and/or possession, whether or not induced 
to do so by a fraudulent scheme, trick, de- 
vice or false pretense. A prospective pur- 
chaser took the automobile on trial. Some 
two weeks later the assured demanded the 
money or the automobile. Smith, there- 
upon, delivered the transmission keys to the 
assured, who proposed to move the car at 
once. Smith, however, said that he would 
drive the car back to the plaintiff’s garage 
on the following Monday and the car was 
left with Smith. The automobile was found 
sometime later in Colorado. In reversing 
a judgment for the defendant and rendering 
judgment for the plaintiff, the court said: 


“In the case before us, Smith’s status as 
prospective purchaser came to an end when, 
after demanding the purchase price, or the 
automobile, the plaintiff took back the trans- 
mission keys. Thereafter he was merely 
a naked bailee, and, as such, had only the 
bare custody of the car for a limited time 
and special purpose. He had no right other- 
wise to use it than to drive it to the plaintiff's 
premises. The plaintiff, on the other hand, 
could take it on demand at any time before 
the day for its return should arrive. Dohorty 
v. Madgett, 58 Vt. 323, 325, 2 A. 115. The 
possession of Smith was thus consistent with 
the right of the plaintiff to the immediate 
and actual possession in himself. We hold 
that the plaintiff had constructive posses- 
sion of the automobile at the time of its 
loss, and, in accordance with the rule of 
construction which has been stated, we also 
hold that the plaintiff had not parted with 
possession within the meaning of the policy.” 


Constructive Possession 


An automobile dealer, and even a pros- 
pective purchaser, would have great diffi- 
culty in explaining “constructive possession” 
and, probably, a good many lawyers would 
have difficulty. On checking, however, they 
would find that “constructive possession”, 
is that which exists in contemplation of law 
without actual enjoyment or occupation; a 
possession which is inferred. (See Vol. VIII, 
Words and Phrases, Permanent Edition, 
P. 842.) Conceivably, a dealer, therefore, 


may in the eyes of the law, have construc- 
tive possession of the automobile, notwith- 
standing the actual possession is in another. 
This is difficult to visualize unless “actual 
possession” and “custody” are synonyms 
under such circumstances. The court in the 
Allen v. Berkshire Mutual Fire Insurance Co. 
case held that Smith had only the bare cus- 
tody of the automobile; that the plaintiff 
had constructive possession. The court does 
not say who had the “actual possession”. 
This being true, the only conclusion one can 
reach is that, where the court determines 
that a person has “constructive possession” 
of an article, no consideration will be given 
to the fact that another person has “actual 
possession”. It is as if the person having 
actual possession did not have the article 
at all. One reaches the conclusion that, as 
long as a person has unlimited control of the 
automobile, he has the “actual possession” 
as well as the “constructive possession”; 
that where the control of the automobile is 
limited, then the owner may, according to 
the court, be deemed to have “constructive 
possession” and the holder nothing more 
than mere custody. To say to what degree 
the control must be limited to establish 
“constructive possession” would be like pre- 
judging the outcome of any lawsuit. Suf- 
fice it to say that, where the control is 
limited, there is danger that actual posses- 
sion is no possession at all. 


In Aetna Casualty & Surety Company v. 
Salyers, 172 S. W. (2d) 635 (Ky.), Salyers 
was the owner of an automobile and Mr. Blue 
proposed to buy it but had to get authority 
from his employer. Salyers agreed to let 
Blue take the car until authority was ob- 
tained. After a week passed, Blue was 
pressed for payment, and, not having ob- 
tained authority, paid $10.00 with the under- 
standing that it would be applied on the 
purchase price or for rental if authority was 
not obtained. No further payment was 
made, and, after about six weeks, Blue ab- 
sconded. The policy contained an exclusion: 
“In the event of wrongful conversion, em- 
bezzlement or secretion by a mortgagor, 
vendee, lessee or other person in lawful pos- 
session of the insured property under a 
mortgage, conditional sale, lease or other 
contract or agreement, whether written or 


verbal; * * * While rented under con- 
tract or leased.” 
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In reversing a judgment for the plaintiff, 
the court said, with reference to lawful 
possession: 


“*Tawful possession of the insured prop- 
erty’ as used in provision of automobile 
policy excluding from coverage wrongful 
conversion by person ‘in lawful possession 
of the insured property’ under an agreement, 
means possession given by the insured vol- 
untarily, regardless of incentive inducing in- 
sured to give possession; hence disappear- 
ance of automobile and of person to whom 
insured owner thereof had voluntarily given 
possession after transferee had made pay- 
ment toward purchase price or, if purchase 
did not materialize, toward rent, was not 
covered by the policy.” 


Cases Involving 
Temporary Parting 


It is difficult to see how the element of 
time can add to or detract from a right of 
possession; yet it has been asserted. 


In Security Insurance Co. v. Sellers-Sam- 
mons-Signor Motor Co., 235 S. W. 617 (Tex.) 
the plaintiffs were automobile dealers and 
carried a policy of theft insurance covering 
automobiles: 


“* * * owned by the assured from the 
time of delivery to the assured, and to con- 
tinue until said property is delivered to the 
purchaser or until the same otherwise passes 
out of the possession of the insured * * *” 
The culprit purchased the automobile, giv- 
ing a check for it. He was desirous of learn- 
ing how to drive the automobile, pending 
the clearance of the check, and the assured 
gave him the automobile. The culprit de- 
parted with the automobile and the check 
was found to be no good. 


A judgment for the plaintiff was affirmed, 
the court saying: 

“We do not believe that the term ‘posses- 
sion,’ occurring in the expression ‘or until 
same otherwise passes out of the posses- 
sion of the assured,’ used in paragraph 3 of 
the policy to denote when the policy on any 
car would expire, should be construed as 
applying to and comprehending the posses- 
sion which plaintiff delivered to Thedford 
on the morning of the day he stole the car 
and prior to such theft. The possession so 


delivered was in a very qualified and limited 
sense; it was intended and understood to be 
temporary only, with the distinct recogni- 
tion of the plaintiffs’ right to retake the 
property at any time, and at all events to 
be only of a temporary character.” 


Some ten years later, the Appellate Court 
of Texas had the question presented in 
Stuart Motor Company v. General Exchange 
Insurance Corporation, 43 S. W. (2d) 647 
(1931), wherein a person gave his name as 
George, and proposed to buy a truck—re- 
questing permission of the salesman to drive 
the truck to a town about five miles away 
to show it to another man who would help 
him buy it. Permission was given. George 
drove the truck away and was not heard 
from again. The court found that the plain- 
tiff had voluntarily parted with possession, 
and judgment was rendered for the defend- 
ant. The plaintiff asserted on appeal that, 
under the rule that insurance policies must 
be strictly construed against the assured, the 
word “possession”, as used in the policy, 
not being defined therein, should not be lim- 
ited to actual delivery of possession and 
should not be construed to apply toa parting 
of possession of a temporary character. 
The company, of course, relied upon the ex- 
clusion in the policy. 

The Appellate Court of Texas answered 
the plaintiff's contention in affirming the 
lower court by saying: 

“Furthermore, it seems to us that the 
parting of possession as used in the policy 
here contemplated that it might only be 
temporary as cases where possession is ob- 
tained by fraudulent schemes, tricks, and 
devices usually arise where the owner de- 
livers the possession with the intention that 
it will be only temporary. There may be 
cases where the pretext would be such that 
the owner would intend to part both with 
the title and possession, but it would be a 
rare case indeed where an owner would in- 
tend to part with the permanent possession 
and not also the title upon a fraudulent 
representation.” 


Authority to 
Give Possession 


It has been held that possession of an 
article can be conveyed only by one having 
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the authority to do so. In Bankers and Ship- 
pers Insurance Co. v. Ellis Green Motor Co., 
102 S. W. (2d) 294 (Tex.), there was a 
theft policy with a standard exclusion 
clause; two young men came to the plaintiff's 
place of business to buy a car. The sales- 
man, Boren, knew one of the men by sight 
and permitted him to take the car out alone 
fora demonstration. The car was returned. 
The next day the young man advised Boren 
that he wanted to show the car to his sweet- 
heart, and would be gone thirty or thirty- 
five minutes. Boren permitted him to take 
the car, and the young man disappeared. 
The car was found later in a damaged con- 
dition. The insurance company defended, 
saying that the theft was not covered by 
the policy because the salesman, Boren, vol- 
untarily parted with possession of the auto- 
mobile. The Texas Court held that Boren 
did not have authority to part with pos- 
session of the car, and found for the plain- 
tiff saying: 

“This finding cannot be disregarded un- 
less it can be said, a mere salesman, author- 
ized by his principal to sell cars, has implied 
authority, as a matter of law, to surrender 
to prospective purchasers a car for the pur- 
pose of demonstration without any safe- 
guard for its return; that he has such gen- 
eral implied authority, though he knows 
nothing concerning the reliability or re- 
sponsibility of the proposed purchaser. It 
is a matter of common knowledge that theft 
of automobiles is a most common offense; 
that in a few hours a stolen car may be far 
removed; its recovery and the apprehension 
of the thief most difficult, and very fre- 
quently impossible. 


“The authority of Boren to deliver the 
car to Smythe, whom Boren knew by sight 


and name only, is not to be necessarily im- 
plied. The finding upon the issue is sus- 
tained, and the point presented overruled.” 


The evidence was that Boren acted con- 
trary to instructions in letting the car go 
and was immediately fired. It is difficult 
to determine what the right of the culprit 
was, if possession did not pass. A more 
logical answer would have been that pos- 
session actually passed but that Boren had 
no authority, as agent, to “voluntarily” part 
with possession. The culprit in this case 
had the same right and control over the 
vehicle as the culprit did in the other Texas 
case, Stuart Motor Company v. General Ex- 
change Insurance Corporation, 43 S. W. 
(2d) 647. 


Conclusion 


I conclude, therefore, that, under this type 
of policy with this type of exclusion—where 
the assured gives an automobile to a prospec- 
tive purchaser—that he has parted with posses- 
sion within the language of the exclusion. It 
should not make any difference that the culprit 
employed a preconceived plan involving ‘mis- 
representation, impersonation or fraud, so 
long as the dealer willingly gives the auto- 
mobile to the culprit. It is the clear inten- 
tion of the policy to protect the assured 
against loss, only while the assured alone 
has the automobile. The company is not 
willing to assume the risk when the assured 
gives it to another. The company does not 
intend to insure the honesty, integrity and 
discretion of whomsoever the assured might 
give the automobile to and, if the physical 
control of the automobile is voluntarily sur- 
rendered, possession passes, within the 
meaning of the exclusion, to the recipient. 


HAA 


Group Insurance for A. B. A. 


At the coming meeting of the American Bar Association at Atlantic City, 
N. J., the special committee for retirement benefits for lawyers will meet and 
consider a proposal to either obtain group accident, health and retirement in- 
surance, or, in the alternative to acquire a company for the purpose of underwriting 


such benefits. 
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Digested from the George Washington Law Review 


for June, 1946 


FACTORS CONSIDERED IN 
CERTIFYING AIR CARRIERS 


By GEORGE M. McMILLAN 


N framing and passing the Civil Aero- 

nautics Act of 1938, 52 Stat. 977 (1938), 
Congress adopted a unique policy in attempt- 
ing to regulate a very dynamic branch of 
the transportation industry of the country. 
Regulation was requested by the responsible 
leaders within the aviation industry, and 
writers on the subject generally agreed that 
the use of the “public convenience and ne- 
cessity” certificate technique offered the most 
acceptable solution to the pressing problem. 
The purpose here is to point out some of 
the major considerations to which the Civil 
Aeronautics Board has given weight in au- 
thorizing air carriers to engage in air 
transportation. 

A preliminary finding required by Section 
401(d) is that the applicant is “fit, willing, 
and able to perform such transportation 
properly, and to conform to the provisions 
of this chapter and the rules, regulations 
and requirements of the Board thereunder.” 
In general, these requirements involve the 
question of its competency to operate the 
proposed route, and the question of its 
financial ability to do so. 


A primary and major consideration is 
whether the proposed service is needed. In 
making this decision, the Board is guided 
by the most reliable data available. The 
decisions consider carefully several varieties 
of statistical material in an effort to evaluate 
the need, and the findings center around 
three determinations; the population of the 
points, the economic and industrial charac- 
teristics of the points involved; and the com- 
munity of interest between them. 


A more profound legal question than fac- 
tors regarding the need for service comes 
under the general heading of the effect of 
the new operation upon existing carriers 


offering substantially the same service as is 
being proposed, or having terminal or inter- 
mediate points in the general area under 
consideration. Here are considered such 
diversity of factors as the amount of diver- 
sion of traffic, adequacy of existing service, 
competition and monopoly, and closely re- 
lated questions. 


Another major factor in determining public 
convenience and necessity is the amount of 
federal expenditure which might be entailed 
by granting the certificate. Public funds 
are involved not only because of the partial 
subsidation through mail payments, but be- 
cause air navigation facilities are, in part at 
least, a federal responsibility, and they are 
subject to change with developments of new 
policies and practices. Section 406(b) re- 
quires the Board to fix fair rates for mail 
transportation and from the earliest cases 
attempts have been made to forecast the 
mail rate over a proposed route. Cost is 
computed by a comparison of predicted non- 
mail revenues with additional costs to be 
incurred, Although it is expected that the 
industry in all of its segments will mak« 
continued and probably rapid progress to- 
ward independence from government sup- 
port, it would be against public policy and 
sound administration to require that each 
addition to the system be altogether inde- 
pendent of government assistance. 


The one field where the factor of the cost 
to the government remains important is in 
the applications of carriers to supply local 
or “feeder” service. The Board has been 
studying the problems connected with such 
service for some time. Economy of opera- 
tion in such instances is of primary impor- 
tance if the cost to the government is to 
be kept within reasonable limits. 
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The author concludes that, starting with 
a dificult problem and an unusually com- 
mendable statutory guide, the Civil Aero- 
nautics Board, over a period of nearly eight 
years, has worked out in common law 
fashion a fairly definite body of principles 
reasonably well suited to the kinds of prob- 
lems with which it is confronted. The 
impressive fact is the great variety of con- 
siderations to be weighed and multiplicity of 
factors bearing upon the determination of 
each case. While there may have been some 
arguments in favor of a controlled monopoly 
over a competitive system, Congress has 


settled that issue in the Act in favor of 
competition, and the decisions of the Board 
are probably not outside the purview of the 
legislation. Perhaps they tend to over- 
emphasize the competitive factor in a given 
situation, but issues of this nature cannot 
be settled in a vacuum. The actual con- 
trolling factor in a case is hardly ever clear. 
In fact, the many principles and considera- 
tions are just now beginning to crystallize 
to a degree where discussion is possible. 
It is too early to judge whether the Board 
has accurately and soundly planned for our 
air-travel needs. 


i 


Airplane Fatality Rate Lower Than Automobile 


John G. Kelly, assistant general counsel of the Mutual Life of New York 
told the International Claim Association, at a recent meeting in Quebec that, 
“In 1930 the fatality rate among airline passengers was 28.6 per 100,000,000 pas- 
senger miles. By 1935 it had dropped to 4.8 per 100,000,000 passenger miles. By 
1940 the fatality rate had dropped to 3.1 per 100,000,000 passenger miles. By the 
close of 1945 it was 2.2 per 100,000,000 passenger miles. This last figure is less 
than the average death rate of passengers in automobiles and taxis during the 
years 1942-44 which averaged 2.8 per 100,000,000 passenger miles.” 


War Clauses to Be Permanent Fixture? 


It has been recommended that instead of inserting a war clause in a policy 


at the beginning of a war and removing it at the end of a war, now, with the 
entrance of the atomic bomb era, the war clause should be attached to all life 
insurance contracts. The argument is predicated upon the assumption that wars 
will be directed at cities and their civilian inhabitants from here on, and thus 
the civilian is in a poorer position than the soldier. 
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No Bank Failures in 1945 


; cost In the annual report of the Federal Deposit Insurance Corporation for the 
1s In year ending December 31, 1945 it was reported that for the first time in several 
local generations an entire calendar year passed in which there was not a single bank 
been failure. One weak bank necessitated an advance of $2,000,000 from the FDIC 


such and was absorbed by a stronger bank. . However, banking facilities did not 
pera- cease. The favorable record is attributed to the continued high level of business 
npor- activity. 

is to 
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Digested from the Harvard Law Review 
for April, 1946 


The Law of Evidence, 1941-1945 


By Edmund M. Morgan, 


Royall Professor of Law, Harvard University 


F ANYTHING has happened during the 

past five years to indicate a real apprecia- 
tion of the inadequacies of our rules of evi- 
dence by the legal profession, it is not made 
manifest in legislation or in judicial deci- 
sion. In 1942 the American Law Institute, 
composed of distinguished judges, promi- 
nent lawyers and law school men of greater 
or less repute, published a model code of 
evidence. The Institute did not attempt a 
restatement of the law of evidence because 
its members were convinced that no restate- 
ment could eliminate the obstructions to 
intelligent investigation which currently ac- 
cepted doctrines have erected. 


The Code would make almost all materi- 
ally relevant evidence admissible and would 
give the trial judge a large measure of dis- 
cretion in the application of its provisions. 
Notwithstanding the eminence of the judges 
and lawyers who sponsored it, it has had 
little effective approval by lawyers and 
judges in general and has, by at least one 
state bar association, been utterly condemned 
as the product of inexperienced and incom- 
petent theorists who may be credited with 
no more than good intentions. It has had 
little, if any, influence on the courts. There 
have been, it is true, occasional forward 
looking decisions, but they seem to have 
been sporadic triumphs of a liberal court or 
judge rather than indicia of a determination 
to make the trial of a lawsuit a really ra- 
tional proceeding. 


The recent interpretation of Rule 43, Fed- 
eral Rules of Civil Procedure, indicating that 
all relevant evidence is admissible unless 
contrary both to previous federal decisions 
in equity and to previous decisions in the 
courts of the state where the federal court 
is sitting or to pertinent legislation, doubt- 
less goes beyond the intention of the Ad- 
visory Committee and the Supreme Court. 
Though in accord with the suggestion of 
Professor Moore, in Federal Practice (1938) 


Section 43.02, it is hard to imagine its ap- 
proval by the court which decided the case 


of Palmer v. Hoffman, 318 U. S. 109 (1943), 


This review deals first with topics rele- 
vant to the application of the rules of evi- 
dence, namely, judicial notice, functions of 
judge and jury, burden of proof, presump- 
tions and choice of law governing proof. It 
then considers some matters connected with 
the competency and examination of wit- 
nesses, the privilege against self-incrimina- 
tion, illegally obtained evidence, the opinion 
rule and the hearsay rule. No attempt is 
made to deal with subjects where the judi- 
cial pronouncements and discussions by 
commentators present only commonplace 
applications of well-settled doctrine. 


Application of Rules of Evidence—The 
implications of a dictum by Judge Learned 
Hand in the case of United States v. Alumi- 
num Co. of America, 148 F. (2d) 416, 446 
(C. C. A. 2d, 1945), raises doubts as to the 
nature and function of judicial notice in 
the Anglo-American system of litigation. He 
said in effect that facts which a court may 
judicially notice do not for that reason be- 
come indisputable in the sense that they are 
not subject to rebuttal by evidence. He 
thus adds the authority of his distinguished 
name to similar statements by Thayer, in 
“A Preliminary Treatise on Evidence at the 
Common Law,” (1898) 308, by Wigmore, in 
“Evidence,” Section 2567, and by Mr. Justice 
Cardozo, in Ohio Bell Tel. Co. v. Public Utth- 
ties Comm, of Ohio, 301 U. S. 392, 300 (1937). 
Yet the suggestion is ventured that these 
pronouncements are not well considered and 
are repugnant to the basic ideas of the doc- 
trine of judicial notice. 


It is believed that the courts clearly rec- 
ognize, notwithstanding some unconsidered 
language indicating the contrary, that there 
is no part of the process of administering 
justice under our system in which the court 
may properly disregard either the applicable 
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rules of law or what is so widely accepted 
as true in fact as not to be the subject of 
reasonable dispute or what can be imme- 
diately and accurately demonstrated to be 
true in fact by resort to easily accessible 
sources Of indisputable accuracy. ‘This is 
the theory upon which Rules 801-806 of the 
Model Code of Evidence are built. 


The admissibility of an item of evidence 
frequently depends upon whether a specified 
fact exists. Where there is a dispute as to 
the existence of such a fact, the orthodox 
rule requires that it be determined by the 
judge. His determination of its non-exist- 
ence requires the exclusion of the evidence; 
his determination of its existence requires 
reception of the evidence. The only ques- 
tion for the jury is the weight to be given 
the admitted evidence in the light of all 
relevant circumstances. It is submitted that 
there is no policy of the law designed to 
protect the opponent from being harmed by 
the limited capacity of a jury to value evi- 
dence or to protect him from the danger 
of suppression of evidence of higher quality 
that justifies the courts in depriving the 
proponent of a jury trial on the issue of the 
existence or identity of the original. The 
decision of the District of Columbia Court 
of Appeals in Nu Car Carriers v. Traynor, 
125 F. (2d) 47 (App. D. C. 1942), should 
be followed. It is in accord with Rule 602 
of the Model Code of Evidence. 


Opinions concerning burden of proof and 
presumptions continue to be confused and 
conflicting. Practically all courts now rec- 
ognize the distinction between the burden 
of producing evidence—that is, the risk of 
non-production of sufficient evidence to jus- 
tify a finding—and the burden of persuasion 
—that is, the risk of failing to persuade the 
trier to make that finding—though many still 
use the term “burden of proof” to cover 
both concepts. There is, however, little or 
no attempt to examine or explain the exact 
significance of the allocation of either of 
these burdens. 

The Model Code of Evidence necessarily 
excludes the use of a presumption as evi- 
dence. Most courts agree, but there is a 
vigorous minority. Such cases as Speck v. 
Sarver, 20 Cal. (2d) 585, Wyckoff v. Mut. 
Life Ins. Co., 173 Ore. 592, Worth v. Worth, 
48 Wyo. 441, Western & Atlantic R. R. v. 
Henderson, 279 U. S. 639 (1929), and Tot v. 


WOMEN 


THE LAW OF EVIDENCE 


United States, 319 U. S. 463 (1943), may be 
noted in this respect. 


Current decisions raise the following ques- 
tions, both where the courts involved are 
those of separate states and where they are 
a state court and a federal court sitting in 
the state: What law should govern (1) the 
allocation of functions between judge and 
jury as applied to the decision of specified 
issues and the sufficiency of the evidence 
upon an issue to make a question for the 
jury, (2) the operation of the doctrine, res 
ipsa loquitur, (3) the applicability of the 
scintilla rule, (4) the allocation of the bur- 
den of proof, and (5) presumptions? 


Competency and Examination of Witnesses. 
—So long as legislatures and courts continue 
to disregard realities by assuming that per- 
jury can be eliminated by rules of evidence 
and that it is wiser to do injustice than risk 
deception by possible perjurers, so long will 
absurdities such as the anachronisms found 
in various local statutes continue to shock 
common sense, and no amount of judicial 
rationalization can give them the appearance 
of wisdom. 


Practically all modern cases disqualify the 
presiding judge from testifying as to a ma- 
terial disputed matter. On the other hand, 
the generally accepted rule permits a juror 
who has been called as a witness to return 
to the jury box, but either by statute or by 
judicial decision, the trial judge may dis- 
charge him from further service if his testi- 
mony indicates that he may not be able to 
act impartially. 

The most liberal provisions for discovery 
in civil cases are found in the Federal Rules 
of Civil Procedure, Rules 27-37. There is 
much conflict in the decisions as to the 
right under them to discover material col- 
lected by the attorney of the opposing party 
in the preparation of the case for advice 
or for trial. Privileged matter is exempt 
from discovery, but is evidence privileged 
which is collected by the attorney and his 
investigators or is communicated to the attor- 
ney by persons other than his client? Where 
the investigation is made for a party by his 
servants and the results are by them at his 
direction communicated to the attorney, the 
attorney-client privilege may be applicable. 
But it does not cover material otherwise. 
assembled by investigators acting at the 
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direction of the attorney. Granting that a 
claim of the privilege could not be sustained 
if the material were produced and offered at 
the trial is it nevertheless privileged against 
pre-trial discovery? The United States dis- 
trict judges have frequently refused to grant 
discovery of such material without basing 
the refusal upon privilege. 


Privilege Against Self-Incrimination.—In 
1931, in United States v. Murdock, 290 U. S. 
389, 396, the Supreme Court of the United 
States first definitely determined that a per- 
son “under examination in a federal tribunal 
could not refuse to answer on account of 
probable incrimination under state law.” 
“The principle established is that full and 
complete immunity against persecution by 
the government compelling the witness to 
answer is equivalent to the protection fur- 
nished by the rule against compulsory self- 
incrimination.” 


Cases from various jurisdictions seem to 
agree generally that the privilege against 
self-incrimination extends to all testimonial 
utterances, and that it has no application to 
such physical evidential circumstances as 
may be revealed by an open exhibition of 
the witness’ body or by ordinary observation 
of his person. 


In Wood et al. v. United States, 128 F. (2d) 
265 (App. D. C. 1942), the court holds in- 
admissible against a defendant his plea of 
guilty made at the preliminary hearing. The 
overwhelming weight of authority to the 
contrary is explained by the failure of other 
courts to appreciate the problem involved— 
they have considered the question as involv- 
ing the law of confessions, while the real 
issue is the application of the rule against 
self-incrimination. 


Rule 207(2) of the American Law Insti- 
tute’s Model Code of Evidence provides that 
an officer, agent or employee of a corpora- 
tion or other association has no privilege to 
refuse to disclose any matter which the 
statutes or regulations governing the corpo- 
ration or association or the conduct of its 
business require him to record or report or 
disclose. This rule was based upon the case 
of Essgee Co. of China v. United States, 262 
U.S. 151 (1923), and United States v. Austin- 
Bagley Corp., 31 F. (2d) 229 (C. C. A. 2d, 
1929). Those cases in combination would 
require the officer of a corporation to pro- 


duce and identify books which contained 
matter incriminating him personally. The 
rule and the decisions were justified pri- 
marily by the visitatorial powers of govern- 
ment over corporations. 


That an accused’s waiver of his privilege 
by testifying to self-incriminatory matter at 
a preliminary hearing or before a grand 
jury or at a previous trial does not prevent 
him from claiming the privilege at a later 
trial or hearing is well settled. When an 
accused takes the stand at the trial, the only 
question is the extent of his waiver. 


In most states comment upon the accused's 
failure to testify is forbidden by statute ex- 
pressly so stating or by a provision declar- 
ing that no presumption or inference shall 
be drawn against him by reason of such 
failure. 


There is a tendency toward greater liber- 
ality in the reception of expert opinion, 
wherever it will aid the jury. However, the 
time has not yet come for the use of lie 
detectors to obtain evidence in the court 
room, 


Illegally Obtained Evidence.—In Olmstead 


v. United States, 277 U. S. 438 (1928), the 
Supreme Court reviewed the cases holding 
incompetent evidence obtained by violating 
a person’s rights under the Fourth Amend- 
ment, and accepted and applied the common 
law rule’ that evidence obtained by illegal 
means is not on that account inadmissible. 


All members of the Supreme Court agree 
that it has no supervisory power over the 
proceedings in a state court, and that the 
Fourth and Fifth Amendments as such do 
not apply to the states but only to the Fed- 
eral Government. The Fourteenth Amend- 
ment does, however, guarantee due process 
of law by the states; and it now appears to 
be settled that the Supreme Court of the 
United States will nullify a conviction ob- 
tained in a state court after a trial in which 
a coerced confession was admitted. 


Hearsay.—The exclusion of hearsay evi- 
dence is not grounded upon its lack of pro- 
bative value, for if inadmissible hearsay is 
received without objection, it is to be weighed 
by the trier of fact, and may be of sufficient 
value to support a finding or verdict. Hear- 
say is excluded because of potential infirmi- 
ties with respect to the observation, memory, 
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narration and veracity of him who utters 
the offered words when not under oath and 
subject to cross-examination. These may 
be so far exposed by cross-examination as 
to enable the trier fairly to evaluate the 
utterance even though not made under oath. 
Where the language used by the declarant 
is offered in evidence by a witness for a 
purpose which does not require the trier to 
rely upon the observation or the memory 
or the veracity of the person uttering the 
language, the only danger of misunderstand- 
ing to which the trier is exposed is the 
possible infirmity in the declarant’s narra- 
tion, that is, in his vocabulary and his ca- 
pacity, opportunity and effort to express 
himself accurately. The witness who reports 
the language is subject to cross-examination 
as to his observation, memory, narration 
and veracity with respect to his auditory 
experience in exactly the same way as if he 
were testifying to any other personal ex- 
perience, and the person who uttered the 
language is not treated as a means of com- 
municating his experience to the trier. Con- 
sequently, notwithstanding the potential 
infirmities in the utterer’s use of language, 
the testimony of the witness reporting it is 
not classified as hearsay. 


Rule 511 of the Model Code of Evidence 
would make evidence given by a witness in 
an action “admissible for any purpose for 
which the testimony was admissible in the 
action in which the testimony was given... 
unless the judge finds that the declarant is 
available aS a witness and in his discretion 
rejects the evidence.” This goes far beyond 
the existing law. All the authorities require 
that the witness be unavailable; the only 
conflict concerns what constitutes the requi- 
site unavailability. 

The orthodox rule does not admit evidence 
of statements which are against any interest 
other than pecuniary or proprietary. Where 
the facts stated show declarant’s liability 
for a tort a number of cases admit evidence 
of the statement as contrary to his pecuni- 
ary interest. It is sometimes difficult to see 
how the declarant could have considered 
that he might be sued and held responsible 
in damages. 


The reception of an admission cannot be 
justified on any theory of its inherent trust- 
worthiness, for the majority of courts re- 
ceive such evidence where the admitter could 


not have had first hand knowledge of the 
facts admitted. Although by sheer mistake 
evidence of a personal admission is occa- 
sionally rejected because confused with a 
declaration against interest or a vicarioffs 
admission of a predecessor in interest, it is 
usually held that the fact that the statement 
may have been highly self-serving when 
made does not render it inadmissible. It 
would seem to follow that the opinion rule 
should have no application, but there is 
considerable authority excluding admissions 
in the form of opinion. 


In the absence of statute making state- 
ments in a register or record required to 
be kept by’a public official admissible in 
evidence, the courts ordinarily refuse to re- 
ceive such parts of the record as contain 
statements of matter not within the personal 
knowledge of the person required to furnish 
the information to be recorded. 


Where a business entry is offered in evi- 
dence, one or more of three distinct rules 
may be involved, namely, the rule governing 
the admissibility of a party’s shopbook, that 
dealing with statements made in the regular 
course of duty or business or both, and that 
regulating the use of memoranda as records 
of past recollection. 


Courts and lawyers constantly use res 
gestae to describe: (a) part of a relevant 
transaction the offered evidence of which 
has no hearsay aspect, (b) declarations of 
presently existing subjective symptoms of- 
fered in evidence as tending to prove the 
existence of those symptoms, (c) declara- 
tions of a presently existing mental condi- 
tion offered in evidence as tending to prove 
that condition, its probable continuance and 
its previous existence, and to prove conduct 
in accord with that mental condition, (d) 
declarations of a past mental condition or of 
past symptoms, and (e) spontaneous state- 
ments or statements made conternporane- 
ously with a relevant event or condition, 
evidence of which is offered as tending to 
prove the truth of the matter stated. The 
term has been roundly condemned by text- 
writers and occasionally by judges. 


The author concludes that his brief re- 
view of comparatively noteworthy decisions 
dealing with the rules of evidence, as well as 
a reading of hundreds of run-of-the-mine 
cases during a five year period, shows the 
confused and confusing condition of this 
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field of the law, which is of prime importance ally been solved by judges and lawyers being 
in the administration of justice in the courts. taken from the courts and handed over to 
It also indicates an unwillingness or inability private arbitrators or to administrative tri- 
of the courgs so to transform the system by bunals. They may well ask themselves to 
jadicial decision as to make the trial of a what extent this is due to the obstructions 
lawsuit a speedy and rational means of ad- to prompt and efficient investigation erected 
justing disputes. Lawyers are much dis- by outmoded rules of procedure and irra- 
turbed to see problems that have tradition- tional rules of evidence. 


~ 
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Spottke on Motor Carriers 


Albert E. Spottke, secretary of the National Bureau of Casualty & Surety 
Underwriters recently addressed the North Carolina Motor Carriers’ Association 
on the subject of how improved public relations could reduce the cost of auto- 
mobile insurance rates. “Undoubtedly one of the greatest handicaps under which 
your industry functions today is the prejudice which is always lodged against 
it when an accident occurs. This prejudice is costing you millions of dollars 
annually. You know from your own experience and the experience of your 
associates that the motor truck operator, even the one who is unfortunately the 
victim of someone else’s negligence, has two strikes called on him before he even 
steps into the batter’s box. Case after case comes to the attention of insurance 
company attorneys where the motor truck operator is wholly without fault but 
where by some turn of events, by some unexpected development in connection 
with the trial of the proceedings—sometimes only the fact that he is insured— 
judgments and very sizeable ones are returned against him. Regardless of the 
basis for the judgment, if it is returned against the operator the insurance company 
must pay and that loss is charged against your industry and is reflected in your 
insurance costs.” He went on to urge them to stress care and courtesy to their 
operators and to advocate that the operators go far beyond what is expected of 
them in care and consideration of pedestrians and other users of the road. “To 
the extent that you achieve this result you will develop a fair, sympathetic attitude 
towards your operators when they unfortunately become involved in an accident, 
such a policy on your part will pay off in immediate and long term dividends 
for apart from the saving in many other directions, your insurance cost which 
is not an insignificant item in your total cost, will certainly be influenced favorably.” 
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ALL-INDUSTRY COMMITTEE 
APPROVES ROBINSON-PATMAN 
SUGGESTIONS 


When the All-Industry Committee met 
recently at Syracuse, New York, it approved 
the suggestions offered by the sub-commit- 
tee on the Robinson-Patman Act. The gist 
of the report and suggestions was to the 
effect that while many states have legislated 
on the subject of rebates, unfair practices 
and commission payments, it doesn’t neces- 
sarily follow that the Robinson-Patman Act 
is inapplicable to insurance. Through the 
Federal Trade Commission, the Federal 
Government can sue and criminally prose- 
cute where state laws are ineffective. The 
sub-committee suggested that the states indi- 
vidually consider the strength of their exist- 
ing laws. It went on to say that in those 
states where the model rating bill had been 
passed, it was probably sufficient to take 
matters outside the scope of the Robinson- 
Patman Act, but states outside of this category 
should enact anti-rebate and anti-discrim- 
ination laws for their own preservation. 
Advice to Senator McCarran as to the prog- 
ress of appropriate regulatory action, was 
also approved by the Committee. 


CAN'T FORCE AUTOMOBILE 
PURCHASER TO BUY 
INSURANCE FROM DEALER 


Having been besieged by complaints from 
the public that certain automobile dealers 
were compelling purchasers of automobiles 
to purchase their automobile insurance from 
the dealer or an insurance agent designated 
by him, in order to obtain an automobile, 
Commissioner Garrison of California has 
recently advised all agents, brokers and so- 
licitors in two separate bulletins that this 
practice is illegal and violative of OPA rules. 
One of the bulletins states, “All future com- 








Insurance 
Round Table 


plaints will be referred to the proper Federal 
Agency and should any licensee be found 
guilty of violating federal laws, it is the 
intent of this Department to exercise dis- 
ciplinary action as provided in the California 
Insurance Code, which may result in the 
suspension or revocation of licenses.” The 
bulletins indicated that the practice wasn’t 
confined to automobile sales, however, point- 
ing out that there have been many instances 
where in the transfer of real estate, insur- 
ance producers have forced the cancellation 
and rewriting of policies which brought 
about a short-rate cancellation and subse- 
quent loss to the insured. The Commissioner 
indicated that such conduct in the future 
would result in revocation or suspension of 
a license. 


COVERAGE FOR NON-RECORDED 
CHATTEL MORTGAGES AVAILABLE 


Insurance for banks and finance companies 
that lend money on chattel mortgages, con- 
ditional sales and similar title instruments 
is available. The coverage, resembling that 
afforded on lost instruments, insures against 
loss in the case of the non-recording of the 
instruments, a factor that destroys the cred- 
itor’s prior right against the property mort- 
gaged. It is usually sold in amounts from 
$250 to $2500. The coverage premium is so 
much per instrument or a percentage of the 
recording fee in some instances. The cover- 
age has a very definite appeal inasmuch as it 
saves considerable time otherwise spent in 
recording. It isn’t approved in all states 
as yet. 


PENNSYLVANIA HIGHWAY 
SAFETY PROGRAM 


Using the media of advertising, publicity 
and prizes, the Pennsylvania Highway Safety 
Program sponsored by the Pennsylvania 
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Newspaper Publishers Association, will get 
under way on October 15, 1946 and will con- 
tinue through December 3lst. The public 
relations and educational program will be 
handled by the Association of Casualty and 
Surety Executives with the National Con- 
servation Bureau furnishing the accident pre- 
vention material, and the information and 
publication division preparing the copy and 
handling the public relations. A complete 
educational program will be provided and 
the Newspaper Publishers Association has 
pledged not less than $500,000 in space to be 
devoted to the campaign. Much favorable 
comment has been stirred up by this an- 
nouncement and it is expected that other 
states will follow Pennsylvania’s example. 
In addition the National Conservation Bu- 
reau has pledged five awards to the news- 
papers showing the greatest enterprise and 
the best results. 


CANADA DESIRES 
A HOUSECLEANING, TOO 





The chairman of the insurance law revi- 
sion committee of the Canadian Superin- 
tendents of Insurance reported recently at 
the annual conference at Halifax, that in 
the interest of protecting policyholders 
against “trick” forms of policies, it was time 
for a more detailed governmental control 
or supervision of contracts, apart from those 
insuring against special liabilities imposed 
by statute. He advocated the enactment of 
legislation whereby the superintendent could 
prohibit or, at least, modify policies and 
provisions that were not in “the public in- 
terest.” He declared, “In any revision of 
the contract conditions these should be re- 


grouped and set out in such a way that those 
which invalidate the policy or reduce the 
amount payable “thereunder are brought 
prominently to the attention of the insured, 
In this way he will be put on caution. It 
is the intention of the revision that this be 
done .. . The recommended principle will 
subject these contracts to the general stat- 
utory control and assure that the prime es- 
sentials of the contract are so prominently 
placed as to bring them to the attention of 
the insured.” 


FURTHER STUDY OF 
TEACHERS’ ANNUITY PROBLEMS 


The Teachers’ Insurance and Annuity 
Association, the product of the late Andrew 
Carnegie’s interest in the economic stability 
of teachers in higher education at retire- 
ment age, provides annuity and life insur- 
ance policies for such personnel, individually 
and cooperatively with certain institutions. 
Now they are preparing to revise their plans 
and are making an exhaustive study, by polling 
with a comprehensive questionnaire, the 
leading colleges and universities of the 
country. Mr. Lloyd, president of the 
Association, has revealed that Princeton 
University is the most recent addition to the 
group advocating an increase in the custom- 
ary “ten percent of salary” contribution to 
a higher percentage of the salary, depending 
on the age of the instructor, and the Uni- 
versity contributing along with the faculty 
member. The survey is expected to reveal 
what group or collective life insurance is 
provided for university personnel in the 
interest of further expanding and strength- 
ening existing retirement annuity plans. 
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Porto Rican Commissioner Asks Adoption of Standard Fire Policy 


Superintendent Noa, of Porto Rico recently announced that he desired all 
companies doing business there to adopt voluntarily the 1943 New York form. 
This form was designated on the theory that the Porto Rican courts would have 
the advantage of the interpretation afforded by courts of states now employing 


that form. 


The voluntary feature was stressed on the theory that it aided subse- 


quent improvement and liberalization to avoid writing a particular form into a 


Statute. 
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Opinions here and there: 


“The Attorney General Says—” 


LOUISIANA DISCUSSES A 
PROPOSED TAXICAB ORDINANCE 


The New Orleans City Attorney asked 
the Attorney General concerning the valid- 
ity of a proposed taxicab ordinance, whether 
it constituted protective insurance for the 
city, and whether there was a contract 
between the taxicab operators and the 
City. In different sections it was provided 
that no taxicab could be operated in the 
City of New Orleans unless the owner file 
with the Commissioner of Public Safety a 
public liability and property damage auto- 
mobile insurance policy, issued by a com- 
pany licensed to do business in the State 
of Louisiana, in the sum of $10,000 for per- 
sonal injury and $1,000 for property dam- 
age for each taxicab, wherein the company 
would pay a final judgment up to $5,000 
for injury to one person, and up to $10,000 
for injury to more than one person, and 
$1,000 for property damage in any one 
accident, resulting from the negligent op- 
eration of the taxicab. In the alternative 
the cab owner or group joined as a non- 
trading corporation, could deposit with the 
Commissioner of Public Safety, $20,000 sub- 
ject to the insurance limit per person for 
bodily injury and property damage per 
accident. As a further alternative the cab 
owner or group thereof could deposit $5,000 
at one time and pay the balance in monthly 
installments, or could make the deposit 
in bonds of the United States, New 
Orleans or Louisiana. Ruled the Attorney 
General, “The proposed ordinance does not 
provide any protective insurance ‘in favor of 
the City of New Orleans’ except to the ex- 
tent that the City’s property may be illegally 
damaged, but does, we think, provide en- 
forceable insurance in favor of those who 
may suffer damage in person or property 
resulting from the negligent operation of 
taxicabs operated pursuant to the ordinance, 
and we think it neither necessary nor de- 
sirable for the required insurance to be ‘in 
favor of the city of New Orleans’ beyond 
the extent of protecting the property of the 
city against illegal damage . . . We also 





think that no contractual relationship will 
exist between the City of New Orleans and 
the operators of the taxicabs who avail 
themselves of the provisions of the sec- 
tions of the proposed ordinance referred to 
herein, and no such relationship is at all 
necessary to effectuate the purposes of the 
ordinance. The obligation is imposed by 
law and not by contract.” Opinion of the 
Louisiana Attorney General, August 19, 1946. 


NO GENERAL AGENT'S 
LICENSE TO THIS CORPORATION 


Whether the Board of Insurance Com- 
missioners has the authority ta grant a gen- 
eral agent’s license to an organization whose 
business is insurance management, if that 
organization is a corporation, was the in- 
quiry that the Commissioner of the Fire 
Insurance Division directed to the Attorney 
General. The definition of “general agent” 
was considered, that being “a person, firm, 
association or corporation, which may ex- 
ercise general supervision or control over 
the business of one or more insurance com- 
panies in this State.” He went on to indi- 
cate that the purposes for which private 
corporations may be formed doesn’t speci- 
fically authorize insurance agents whose 
duties are of a supervisory nature to in- 
corporate. “You are therefore advised that 
it is the opinion of this department that the 
Board of Insurance Commissioners has no 
authority to grant a general agent’s license 
to a corporation, incorporated under the 
provisions of Article 1303b, V. O. C. S. hav- 
ing only the power ‘to act as agent for the 
performance of any lawful act.’” Opinion 
of the Texas Attorney General, August 19, 
1946, 





CALIFORNIA INTERPRETS 
INSURANCE CODE RELATING 
TO INVESTMENTS 


The question arose as to whether a. do- 
mestic insurer could invest more than 25% 
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of its capital and surplus in the capital stock 
of another domestic corporation which it is 
intended will seek to qualify as an ad- 
mitted insurer. Two sections of the Insur- 
ance Code are involved. Sec. 1198 provides: 
“Excess fund investments shall not be made 
in purchases of or loans upon shares of 
the capital stock of any one corporation in 
an amount exceeding 25% of the capital 
stock and surplus of the investing insurer.” 
Sec. 1199 provides: “Except in the case of 
the purchase by an admitted domestic in- 
surer of the stock of another admitted do- 
mestic insurer, a domestic incorporated fire, 
life or marine insurer shall not make excess 
funds investments in purchases of or loans 
upon more than 30% of the total in par 
value or number of outstanding shares of 
the capital stock of any one corporation.” 
Was it intended that the qualifying clause 
concerning the purchase of stock of another 
admitted domestic insurer apply to section 
1198 as well? The Attorney general traced 
the history of the particular section of the 
code and he showed that whereas the two 
sections had at one time been joined and 
the qualifying clause modified both, they 
had been deliberately separated upon the 
revision of the code. “Examination of the 
provisions involved shows a logical basis 
for this selection. The so-called 25% limita- 
tion is obviously intended for the protection 
of the investing insurer, the purpose being 
to prevent the investing insurer from being 
so «<leeply committed in stock of another 
insurer that it would be seriously or dan- 
gerously affected financially by a hazard- 
ous condition or insolvency of the insurer 
whose stock is purchased ... The 30% limi- 
tation, on the other hand, deals only with 
the question of control, the obvious pur- 
pose being to prevent one insurer from 
being controlled by the other, and the ex- 
ception when both insurers are California 
companies under the supervision of the in- 
surance department of a single state is logi- 
cal and sound .. . Under the circumstances, 
it is our opinion that the sections should 
be construed according to their obvious 
meaning, to forbid an admitted domestic in- 
surer from investing an amount exceeding 
25% of its capital and surplus in the pur- 
chase of shares of the capital stock of an- 
other domestic corporation proposing to 
qualify as an insurer.” Opinion of the Cali- 
fornia Attorney General, June 18, 1946. 
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PAID LOSSES ARE DIRECT LOSSES 
REGARDLESS OF REINSURANCE 


Indiana imposes a premium tax upon for- 
eign insurance companies doing business 
within the state. It permits certain deduc- 
tions from gross premium income in the 
computation of the tax. The Attorney Gen- 
eral was asked whether the foreign insurer 
should deduct from gross premium only 
such losses as are actually paid in the state, 
regardless of the portion of the loss rein- 
sured. In his answer it was pointed out 
that the language of the premium tax law 
reads “losses actually paid within the state,” 
and he reasoned that the foreign corpora- 
tion could deduct the total loss paid. He 
substantiated his point by indicating that 
the reinsurance contract might be entirely 
outside the jurisdiction of the state court. 
“.. if two foreign insurance companies are 
considered, both having identical premium re- 
ceipts and identical losses yet one reinsured 
and the other did not, the one reinsuring 
would pay a higher tax to Indiana, merely 
because it followed a business practice 
wholly without the state which the other 
company did not follow. The inequality 
thus achieved is not desirable in any reve- 
nue measure.” The Attorney General in- 
dicated that, based upon identical reasoning, 
the same result should obtain whether the 
reinsurer were a domestic or a foreign in- 
surer. He pointed out that the Insurance 
Department had for some time permitted 
deduction of losses actually paid regardless 
of reinsurance recovery and substantiated his 
point with, “Finally, being a revenue meas- 
ure, it should be strictly construed against 
taxation and in favor of the taxpayer.” The 
Attorney General also ruled on the proposi- 
tion of whether reinsurance premiums and 
losses are accountable under the premiums 
tax law. He pointed out that reinsurance 
premiums were specifically excluded from 
the premium tax law and added that it was 
the opinion of that office that the legislature 
intended that losses were deductible where 
premiums were taxable. Opinion of | the 
Indiana Attorney General, July 29, 1946. 


SCHOOL DISTRICT MAY PURCHASE 
NON-ASSESSABLE FIRE POLICY _ 


Can a mutual fire insurance company in- 
sure under a non-assessable policy of in- 
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surance, a school district in the state of 
Idaho, the Attorney General was asked. In 
his reply, various authorities were cited. 
The Supreme Court had ruled that a school 
district could not insure in a county mutual 
fire insurance company on the theory that 
the constitution provides “No county, city, 
town, township, board of education or 
school district, or other subdivision, shall 
lend or pledge the credit or faith thereof, 
directly or indirectly, in any manner to, 
or in aid of any individual, association or 
corporation, for any amount or for any pur- 
pose whatever, or become responsible for 
any debt, contract or liability of any indi- 
vidual, association or corporation in or out 
of this state” thus approving the rule that 
where the policy was assessable, the school 
district could not purchase it. He reasoned 
further however by citing authority to the 
effect that a municipal corporation is not 
pledging its credit by becoming a member 
of a non-assessable fire insurance company, 
and showed that Oregon had ruled that it 
was permissible for a school district to in- 
sure in a non-assessable mutual fire insur- 
ance association, even though there was a 
constitutional provision against a school dis- 
trict becoming a stockholder in a private 
corporation. “You are advised, therefore, 
that the weight of authority is that a 
school district, or any other such municipal 
corporation may insure in a non-assessable mu- 
tual fire insurance association.” Opinion of the 
Idaho Attorney General, September 13, 1946. 


REGULATORY STATUS OF FRA- 
TERNAL APPLIES TO BRANCHES 


The Insurance Commissioner invited the 
opinion of the Attorney General on the 
point of whether the local lodges of an ad- 
mitted fraternal can provide benefits ex- 
clusively for their own members without 
invoking the responsibility of the admitted 
society; whether such local lodges are ex- 
empt from the operation of the fraternal 
law in the Insurance Code; under what 
certificate of authority they operate; must 
they provide benefit certificates evidencing 
disability coverage provided to members? 
The Attorney General examined the frater- 
nal law as expressed in the Insurance Code 
and came to the conclusion that the lan- 
guage applied only to lodges or societies, 
as a whole, including subordinate branches. 
“This is also in accord with the logic 


of the situation. For insurance licensing 
and regulatory purposes, the society must 
be treated as a unit, the exemption be- 
ing entire or the subjection to regulation 
being entire. It would deprive the law of its 
effectiveness and frustrate its beneficent 
objects if the subordinate branch were re- 
quired to be licensed while the society as 
a whole was exempt, or vice versa.” He 
ruled: “When a fraternal benefit society is 
operating under a certificate of authority is- 
sued by the Insurance Commissioner, its 
local lodges cannot operate insurance funds 
as such without being subject to the... 
Insurance Code... any insurance contract 
between a society or its subordinate lodge 
and its members could be so issued only 
under a certificate of authority of the society 
hence the society would be ultimately re- 
sponsible . .. The code provides only for the 
issuance of a certificate of authority to the 
society .. . It is very clear, therefore that 
the society alone has authority to make such 
contracts. It may do so through its subor- 
dinate lodges or such affiliated associations, 
but contracts in such case, in order to be 
lawful, must be contracts of the society... 
Since the society cannot lawfully operate 
under the chapter regulating it without issu- 
ing benefit certificates, and since the certi- 
ficates can only be issued under the 
certificate of authority held by the society, 
it follows that written benefit certificates 
or policies must be issued either by the 
subordinate branch as agent for the society, 
or by the society itself.” Opinion of the Cali- 
fornia Attorney General, September 12, 1946. 


IS A PURCHASER AT A SHERIFF'S 
SALE A DEALER OR A CONSUMER? 


When confronted with the question as to 
whether a purchaser at a sheriff’s sale is 
protected if he buys an automobile at a price 
above the ceiling established by the OPA, 
the Attorney General, in language not-too- 
dogmatic, replied, “We do not know 
whether your client is buying this to resell 
or buying this car to use. If he is buying 
this for resale, then the OPA Act would 
apply under the merits ... This is the best 
we can do with your question under the 
facts submitted. As this is a Federal Act, 
we suggest that you consult with the United 
States District Attorney in the matter and 
get his opinion.” Opinion of the Kentucky 
Attorney General, September 12, 1946. 
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What the Courts 
Are Doing 


SOME OBSERVATIONS ON THE 
SPEEGLE CASE 





Xum H. Speegle has been a local insur- 
ance agent at Salinas, California, since 1927. 
He was a member of the Salinas Associ- 
ation of Local Insurance Agents. He acted 
under appointment as local agent for a 
number of Board companies; his agency 
contracts were in the usual form. 

As a result of his continued dealings with 
and representation of non-Board companies, 
and on complaints from the local associ- 
ation, the Board companies terminated their 
respective agency contracts in 1939, 


The First and Second Suits 


In January, 1940, Speegle filed an action 
in the Monterey County Superior Court 
against the Board and those of its members 
for whom he had been acting as agent. 
The defendants had the action transferred 
to San Francisco County, and attacked the 
complaint by demurrer. The Superior Court 
in San Francisco sustained the demurrer, 
with leave to amend. Instead of amending, 
plaintiff filed a voluntary dismissal, changed 
attorneys, and commenced a second action. 

The new action was also filed in Mon- 
terey County. It named as defendants, in 
addition to the defendants named in the 
first suit, the local agents’ association and 
several of its members. No attempt was 
made to change the venue of the second 
suit. Defendants challenged the complaint 
by demurrers which were argued but never 
passed upon, because plaintiff requested and 
received permission to file a new com- 
plaint. To this complaint defendants again 
demurred. 

At this point plaintiff again changed 
attorneys and again sought and received 
permission to replead. Demurrers to the 


latest complaint were filed and argued; in 
due course the Superior Court sustained 
the demurrers, this time without leave to 
amend. Judgment was entered for de- 
fendants. 


Plaintiff appealed the adverse judgment 
to the District Court of Appeal. Its de- 
cision, rendered in April 1945, affirmed the 
judgment of the Superior Court. 

The opinion rested almost entirely on 
general principles of contract and agency 
law. It held that no cause of action was 
stated because plaintiff's agency contracts 
were terminable at will. 

An attempt was made by plaintiff to 
inject an antitrust issue into the case by 
citing the opinion of the United States 
Supreme Court in the Southeastern Under- 
writers case, and arguing that the Cart- 
wright Act (California’s antitrust law) must 
now be held applicable to insurance. The 
District Court, however, swept this point 
aside on the ground that under a recent 
California decision the Cartwright Act was 
unconstitutional. 


Antitrust in California. 


It is necessary at this point to review 
the antitrust situation in California. For, 
important though the Speegle case may be 
as an individual piece of litigation, the 
implications of the most recent decision of 
the Supreme Court as regards the law of 
antitrust in this State are of the widest 
importance not only to insurance operations 
but to California business and industry 
generally. 

In 1907 California enacted an antitrust 
law, known as the Cartwright Act. By its 
terms “trusts” were made unlawful and void. 
A trust was defined as a combination to 
create or carry out restrictions in trade or 
commerce; to limit or reduce the produc- 
tion or increase the price of merchandise 


TULL LLL CLL LULU CLL cece 


PAGE 746 


ILJ—OCTOBER, 1946 





wont 


or | 
in t 
to | 
art! 
bel 
este 
frec 
wel 
pro 
son 
for 
] 
SO < 
con 
and 
atic 
at < 
can 
] 
tru: 
ami 
Suy 
Clis 
bec 
23 
Dis 
Sov 
doc 
Act 
(Bi 
249 
I 
Ap 
Ass 
the 
san 
der 
in | 
wa: 
Cot 
aut 
Cc dI 
to 
in | 
I 
(th 
rea 
Cal 
cor 
pos 
abl 
ally 
its 

but 


1; in 
‘ined 
re to 

de- 


ment 
. de- 
1 the 


y on 
ency 
was 
racts 


f to 
e by 
tates 
nder- 
Cart- 
must 
The 
point 
ecent 

was 


view 
For, 
iy be 
the 
on of 
w of 
ridest 
tions 
ustry 


itrust 
sy its 
void. 
yn to 
de or 
oduc- 
ndise 


| 


1946 


pm 0011000000000 AAAA AANA AAS 


or any commodity; to prevent competition 
in the sale or purchase of any commodity; 
to fix, control, or establish the price of any 
article or commodity; to agree not to sell 
below a common standard figure, or to 
establish or settle price so as to preclude 
free competition; and so on. Violations 
were subject to civil and criminal remedies 
prosecuted by the State; and private per- 
sons injured were given a right of action 
for double damages. 

In 1909 the Cartwright Act was amended 
so as to exclude from illegality agreements, 
combinations, and associations “the object 
and purpose of which are to conduct oper- 
ations at a reasonable profit or to market 
at a reasonable profit those products which 
cannot otherwise be so marketed.” 

In 1927 a provision in the Colorado anti- 
trust law identical with California’s 1909 
amendment was declared invalid by the 
Supreme Court of the United States in 
Cline v. Prink Dairy Co., (274 U. S. 445) 
because it left “the whole statute without 
a fixed standard of guilt.” In 1938 the 
District Court of the United States in the 
Southern District of California applied the 
doctrine of the Cline case to the Cartwright 
Act, and held it unconstitutional and void. 
(Blake v. Paramount Pictures, 22 F. Supp. 
249.) 

In 1944 the California District Court of 
Appeal, in the case of Ward v. Auctioneers 
Association (153 P. 2d 765), likewise held 
the Cartwright Act unconstitutional for the 
same reasons. Application for hearing was 
denied by the Supreme Court of California 
in February 1945, and petition for certiorari 
was denied by the United States Supreme 
Court four months later. (It was on the 
authority of the Ward case that the District 
Court of Appeal in the Speegle case refused 
to consider the Cartwright Act as a factor 
in the decision.) 

It can be seen that for the past 37 years 
(that is, since 1909) businessmen had no 
reason to suppose that it was unlawful in 
California to enter into an agreement or 
combination so long as its object and pur- 
pose was to conduct operations at a reason- 
able profit. Since 1927, it had been gener- 
ally supposed that the Cartwright Act in 
its entirety was a dead letter; a supposition 
but recently confirmed by action of the 
Supreme and a District Court of Appeal 
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of California, and of the Supreme and a 
District Court of the United States. 

As is well known, California does not 
have and has never had an anticompact law 
(—an antitrust law specifically directed to 
insurance). 


Summary of the Supreme 
Court Opinion 


After the adverse decision by the District 
Court of Appeal, Speegle petitioned the 
California Supreme Court for a_ hearing. 
The Attorney General of California sup- 
ported Speegle’s petition by filing an amicus 
curiae brief; his intervention was based 
largely upon the contention that the Cart- 
wright Act was constitutional except as 
to the 1909 amendment, and he asked the 
Court to so determine. The Supreme Court 
granted a hearing, briefs were filed, and 
the case argued. Thereafter the Court re- 
quested the filing of additional briefs, the 
last of which was filed on January 7, 1946. 
The decision was rendered September 20, 
1946, reversing the judgment for defendants. 


1. Are defendants liable for breach of 
contract or interference with plaintiff’s con- 
tractual relations? 


There can be no liability for breach of 
contract, says the Court, because the agency 
contracts of Speegle were terminable at 
will. However, unjustifiable interference by 
third parties with contracts terminable at 
will is actionable. 


The Court recognizes that interference 
with insurance agency contracts may be 
justified. It is proper for a company, in 
order to insure the loyalty of an agent, to 
require him to represent “only such compa- 
nies as have interests in common with it.” 
As in the labor field, employers as well.as 
employees may organize to further common 
interests and may bring pressure on mem- 
bers of their groups to terminate contracts 
that do not contain satisfactory terms. 
Other agents, competitors of Speegle and 
themselves subject to legitimate conditions 
imposed by the companies, would have a 
legitimate common interest “in seeing that 
he was subjected to the same conditions.” 

But if the objective of the interference 
was to stifle competition by restraining 
trade, then defendants’ activities would be 
unlawful, unjustified, and actionable. 
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2. Has plaintiff properly stated a cause of 
action for damages arising from activities in 
restraint of trade? 

This question is answered affirmatively. 


The Court points out that on this appeal, 
since the case has not yet been tried, all 
statements made by plaintiff in his com- 
plaint must be assumed to be true, regard- 
less of whether they are in fact true or not. 


The complaint alleges that the Board 
was organized to stifle insurance compe- 
tition; that it pursued a scheme or plan to 
restrain trade in the insurance field; and 
that the injury to plaintiff’s business re- 
sulted from an attempt by defendants to 
dominate the business of insurance agents 
and brokers generally, as a part of this 
program. Even if the complaint “was not 
sufficiently detailed,” the trial court should 
have granted leave to amend; failure to do 
so was an abuse of discretion. 


Such a combination as is alleged is illegal 
both at common law and under the Cart- 
wright Act. Like the Sherman Act, the 
Cartwright Act uses language comprehen- 
sive enough to include insurance as well 
as every other type of business. Says the 
Court: 

“It cannot be assumed, therefore, that 
the Legislature intended to make an ex- 
ception for insurance in the absence of 
any indication in the statute to that effect. 
Moreover, it is immaterial whether or not 
insurance is commerce, for the act makes 
unlawful combinations designed to increase 
the price of ‘any commodity’... It is clear 
that insurance ... has become an indispen- 
sable commodity in modern life... . 


Courts have recognized that a certain 
amount of cooperation between insurers is 
required by the very nature of the insur- 
ance business. . . . It does not follow that 
insurance companies are immune from 
common law and statutory rules against 
restraint of trade. The combination com- 
plained of in the present case was not 
merely between insurers but between in- 
surers and an association of their agents; 
combinations between employers and em- 
ployees present a particularly effective 
means of stifling competition.” 


3. Is the Cartwright Act constitutional? 


The 1909 amendment to the Cartwright 
Act is invalid by reason of the decision of 
the United States Supreme Court in the 


Cline case. But the amending provisions 
are separable from the rest of the Act; 
hence their invalidity does not disturb the 
remainder, and the Cartwright Act itself 
is constitutional. Contrary decisions in the 
Ward case (California District Court of 
Appeal) and in the Blake case (United 
States District Court) are disapproved. 


4. Does the Sherman Act preclude the 
application of California law? 

It does not appear from the complaint 
whether the alleged restraint of trade affected 
interstate commerce. But even if it should 
appear on the trial that interstate commerce 
is involved, this would not mean that plain- 
tiff’s only remedy would be in federal courts 
under federal law. This, says the Court, is 
clear from the recent decisions of the United 
States Supreme Court, particularly in Pru- 
dential Ins. Co. v. Benjamin (66 S. Ct. 1142, 
90 L. Ed., Adv. Ops. 1023, 11 CCH Lire 
CAsEs 837); and it is also clear from the 
McCarran Act. The Southeastern Under- 
writers case did not mean that the states 
were deprived of jurisdiction to regulate in- 
surance, nor did it invalidate state laws in 
the insurance field in the absence of con- 
flicting action by Congress. 


Even though the Sherman Act is appli- 
cable to certain practices during the mora- 
torium granted by the McCarran Act, this 
“does not mean that the state law concern- 
ing restraints of commerce in the insurance 
trade is invalidated as to activities and agree- 
ments involving such practices.” 


Future Proceedings in the 
Speegle Case 


Petition for rehearing will be filed shortly 


in the California Supreme Court. If denied, 
the case goes back to the Superior Court of 
Monterey County. There, the Court may 
sustain the demurrers already filed with 
leave to amend; or the Court may overrule 
the demurrers. If the demurrers are over- 
ruled, or if sustained and a satisfactory 
amended complaint is filed, defendants will 
file their answers in which they will take 
issue with those allegations of plaintiff that 
they hold to be untrue and will assert such 
affirmative defenses as the facts may war- 
rant. Then the case will be tried, either by 
the Court sitting alone or with a jury, if 
demanded by either side. 
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On trial, the burden will be upon Speegle 
to establish by competent legal proof the 
sweeping allegations contained in his com- 
plaint, on which alone the Supreme Court 
decision was rendered. Judgment entered 
after trial would be subject to review by the 
appellate courts of California, and possibly 
by the United States Supreme Court. 


Conclusion 


It would be difficult to over-emphasize 
the portentous effects of this opinion of the 
California Supreme Court. 

The sudden resurrection of the legally in- 
terred Cartwright Act, and that, without 
benefit of the qualifying amendments sup- 
posedly a part of the law since 1909, has an 
ex post facto aspect that may well dismay 
hitherto law-abiding businessmen through- 
out the State. 

Insurance, oddly enough, is perhaps not 
so seriously affected as other businesses. 
This is because the major cooperative in- 
surance activities have been under analytical 
and critical self-scrutiny since the South- 
eastern Underwriters decision held them to 
be within the purview of the Sherman Act. 
It was already planned that future cooper- 
ative activity would be shaped to fit specific 
legislative authorization that is expected to 
be forthcoming from the 1947 legislatures. 
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The Speegle case, like the proverbial ill 
wind, may blow through the halls of the 
Capitol at Sacramento and clear the atmos- 
phere for a careful consideration of State 
antitrust policy. This might prove to be of 
benefit to the public, the insurance business, 
and industry generally. 


Meanwhile, it must be remembered that 
the Supreme Court of California in the 
Speegle case has not decided or even sug- 
gested that the insurance business in Cali- 
fornia did Speegle any wrong, either morally 
or legally; nor that the cancellation. of 
Speegle’s contracts was improper; nor that 
any interference with these contracts was 
other than justified, proper, and right; nor 
that the Board of Fire underwriters of the 
Pacific or any of the defendants in the case 
were at any time engaged in any scheme to 
restrain trade or to dominate or control the 
business of fire insurance; nor, finally, that 
the cooperative activities of Board com- 
panies exceeded what is admittedly required 
by the very nature of the insurance busi- 
ness. Nothing factual has been determined 
at all. The allegations of Speegle’s com- 
plaint up to this time are mere assertions, 
unsupported by any, evidence or proof. 
BERT W. LEVIT,. General Counsel for the 
Board of Fire Underwriters of the Pacific. 
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Commissioner Kavanaugh Says— 


At the recent meeting of the National Association of Insurance Agents, 


Commissioner Kavanaugh of Colorado, addressed the meeting on the subject of 
agent qualification laws. Apparently feeling that the qualification of agents 
was more a matter for the companies than the industry, he said, “We hear much 
talk of uniform or model qualification laws. However desirable that might prove, 
it is not the law that is so important. It is the administration that counts. With 
a weak or indifferent Commissioner a strong law could be of little avail... 
t may The Insurance Commissioner is not supposed to be a policeman. It is primarily 
with the duty of the companies to watch their agents and their pecadillos . . . The 
errule Commissioner has to do mainly with the violation of statutes . i 
over- 
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’ = Comprehensive Charge Changed 


F that As of September 23rd, the 1% surcharge that the National Bureau of Casualty 

t such & Surety Underwriters had authorized bureau companies to collect on Compre- 

hensive liability and comprehensive automobile policies was eliminated and in its 

place flat charges of $5. for bodily injury and $2.50 for property damage, standard 

er by limits, were substituted. The Bureau said that these charges were retroactive in 

iry, if the case of policies written on or after August Ist. (Except in Kansas, and, 
in the case of automobile liability, in Indiana). 
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Fifty years of suretyship and insurance, 
the story of United States Fidelity & Guar- 
anty Company, the life of John Randolph 
Bland, its founder, from the age of forty- 
five until his death twenty-seven years later, 
represent the contents of this testimonial 
on the occasion of the Company’s fiftieth 
anniversary. Edited by Clarke, J. Fitzpat- 
rick, Secretary of the Company, and Elliott 
Buse, of Baltimore, this personal yet his- 
torical work is the first volume of its kind 
in the Casualty and Surety Field. Fifty 
Years of Suretyship and Insurance was printed 
by The Horn Shafer Company and is avail- 
able for $3.50. 

While the predominating feature of this 
work is the growth of a company from 
the birth of an idea to its present man’s 
estate, each chapter does not fail to bring 
out the conditions in the business. and in- 
surance world in which the company strug- 
gled and prospered. Speaking of the age in 
which the U. S. F. & G. was conceived, the 
authors point out “There were no huge in- 
ductrial plants. Mass production lay in the 
future. Bicycles were the craze, but there 
were not a dozen miles of concrete road. 
Dirt roads in counties and cobblestone streets 
in cities were almost universal. Rural free 
delivery service was established only after 
the Act of 1896. It was, indeed, the horse 
and buggy age.” As the authors point out, 
it was in that same year that saw the start- 
ing of the National Association of Insurance 
Agents. 

Although its early years were concerned 
with affairs of suretyship and the develop- 
ment of its now famous Attorneys’ List, the 
story of the efforts to convert the public 
from the idea of a personal to a corporate 
suretyship, is well portrayed. The chapters 
roll on. History is made. The Baltimore 
fire of 1904 occurs, cutthroat competition, 


trouble with the insurance commissioners, 
the Armstrong investigation, the panic of 
1907 follow. In 1910 the company started 
upon the era of writing casualty insurance. 
Then, as now, the writing of automobile 
was accompanied by harrassing factors. The 
editors state, “Of all the casualty lines, auto- 
mobile liability insurance provided the most 
action. Agents found plenty of prospects, 
underwriters saw loss ratios climbing, and 
the claims department had its hands full. 
The reason? The more cars, the more acci- 
dents, The ... Underwriter reported that 
cars were running into buggies at an alarm- 
ing rate, that a new crop of reckless chauf- 
feurs had come along, and that a dangerous 
practice called ‘joy riding’ had sprung up 
about which something should be done. A 
newspaper writer summed up the situation 
by saying, “Early car owners don’t know 
how to drive ’em and the public hasn’t learned 
how to dodge ’’em. But there was no humor 
for those injured or for the companies. 
Many states had not yet required registra- 
tion of cars or licensing of drivers. Traffic 
regulation was rudimentary. The problem 
of defining coverage and fixing adequate 
rates had not been solved.” It is stated that 
at one time the Missouri Commissioner tried 
to order companies writing automobile in- 
surance out of the state, but he met with such 
objection that the order was countermanded 


The next hurdle to be faced by companies 
at that time was the coming of workmen’s 
compensation with its problems of rates and 
acquisition cost. World War I and post 
war building saw a tremendous increase in 
business. 

The volume continues with anecdotes, his- 
tory of the company and of the particular 
insurance era and brings the reader up to 
the minute, for in one of the concluding 
chapters there is a discussion of the decision 
of the United States Supreme Court in the 
Southeastern Underwriters’ decision. The 
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appendices are replete with statements as organizing genius is not to be denied for the 
to the original board of directors, past and majority of the material that is set forth was 
present directors, company agents of long obtained in company archives and files, min- 
standing, and capital stock changes. utes of the boards of directors, insurance 

The work is well written and does justice trade journals and the memory of the more 
to the narrative ability of the authors. Their hallowed employees. 
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: yrs: Remove Mysterious Disappearance Clause 

s full. The casualty committee of the National Association of Insurance Agents 
e acci- recommended the removal of the “mysterious disappearance” clause from the 
d that family theft policy at their recent meeting in Denver, Colorado. Recently the 
alarm- National Association of Casualty & Surety Underwriters voted an increase in 
chauf- rates for the outside theft coverage and the option of removing such coverage 
rerous when it was not desired. The reason for the recommendation for removal of 
: this disappearance clause was because it prompted the filing of fraudulent claims. 
= ” It is believed that its removal will also result in a considerable saving in premiums. 
= 4 
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ciate Anti-Discrimination Legislation 

lrattic The Missouri Insurance Department has announced that they are formulating 
oblem a bill forbidding any discrimination in the selection of insureds by automobile 
“quate insurance writing companies in that state. The bill will be introduced to the 
d that Missouri legislature at its next session. It is furthermore intended that such 
r tried a bill will be brought to the New York meeting of the National Association of 
“ee Insurance Commissioners for inclusion in the series of uniform insurance laws 


canal for rating insurance companies that are currently being prepared by that body. 
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a i Legion Opposes National Health Bill 

The American Legion added its resolution to many others from other organ- 
s, his- izations, opposing the Wagner-Murray-Dingell Bill during its recent national 
icular convention at San Francisco. Their resolution stressed the tax burden to the 
ais i citizens of the country. “Proposed plans of compulsory health insurance would 
. increase the tax burden and bring about regimentation of the medical profession,” 
uding it said. 


cision 
in the 
The 


a HUEUALEYDULELAVAOUUEAUAOADELENSU ANDOU EROAUEU EAA AU ANU EU EAE AEA AT AANA HUT Vee 


THE BOOK PARADE PAGE 751 


van eanT enn 


1946 





IN THE CURRENT PARADE OF oF WAT LT EHUaiA r" 


A Ceiling on the O. P. A. (Ga.) 752 = Motorcyclist Injured (Mo.) 758 


-l Headlight Does Not a Signal Make Night Watchman Struck by Auto 
(Ga.) so eae (Wis.) 


A $100,000 Judgment (IIil.) 760 Raised Gates Deceive Driver (Me.) 
Bad Brakes Never Hold (Wash.) 754 Sole and Unconditional Ownership 


i . (Miss.) 
Bus Door Closed on Boarding Passen- 
ger (Calif.) 754 ~The Sky Has a Limit (Calif.). 


Bus Motor Burns Out (N. C.) 755 + Tavernkeeper’s Liability (Ill.). .. 


Car Propelled Into Darkness (Tenn.) 756  Skidding on Accumulation of Ice 


ae : (Penn.) 
Constitutionality of Compulsory Insur- 


ance Statute (Mass.) 756 Was the Other Tortfeasor Released 
a Rm. Z. 
Danger! Curve Ahead! (Calif.) 756 ¢ ) 


oe What Day IWas It? (Ill.)..... 
Drinks and Barbecues (Calif.) 766 ia nda (i) 


cs Ihen the Statutory Liability Bond Ap- 
Guest Injured Righting Overturned plics (Kan.) 


Vehicle (Wis.) 757 


Wind Hurls Car Into Telephone Pole 
Letter Mailer Nailed (Mich.) 757 (Tex.) ee 
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A CEILING ON THE O. P. A. that under an Act of Congress the ceiling 


eli ed eiteRitinia ca price under the O. P. A. authority was the 

(GEORGIA) maximum measure of recovery that could 
© Market value v. O. P.A be sought by the plaintiff in return for his 
Ceiling price damaged truck. 

Should provisions of the O. P. A. Act be On the basis of the decision in the com- 
extended to include the negligent damage to Panion case Southern Railway Company v. 
articles of commerce mentioned in the Act?) Watson, 25 CCH Automobile Cases 976, the 
The defendant railroad company contended court had declared that there was evidence 
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to support a finding that the plaintiff was 
entitled to recover for the damage to his 
truck, which was being driven by the plain- 
tiff in:the companion action, at the time it 
was struck at a crossing by the defendant’s 
train. The railroad excepted from the judg- 
ment for plaintiff, on the ground that the 
trial court erred in submitting the law for 
the measure of damages of plaintiff’s recov- 
ery. The plaintiff offered testimony as to 
the market value of the mail truck imme- 
diately before and immediately after the al- 
leged damage, but the defendant had ob- 
jected to this testimony. 


The counsel for the defendant contended 
that the O. P. A. ceiling price as fixed by 
the administration officials, under the Act, 
determines the market value of the truck in 
question and supersedes the State measure 
of damages as to the recovery for a tortious 
act as well as a sale of motor vehicles. To 
this contention, the court declared, “it will 
be noted from a reading of the Act of Con- 
gress creating the O. P. A. that the express 
terms of the Act refer to selling or deliver- 
ing or buying or receiving in violation of 
the schedule made effective under the Act. 
In our view, this court has no authority to 
read into the provisions of the O. P. A. Act, 
by implication, that its provisions should be 
extended to the negligent damage to articles 
of commerce mentioned in the Act.” Con- 
tinuing this line of thought the court said, 
“the provisions of the Act of Congress from 
necessity, are general and permissive in na- 
ture, and in many ways cannot be applied 
in equal justice to all. For this reason and 
without any criticism of the provisions of 
the Act, it was never the intention of Con- 
gress to apply the terms of the Act in an 
action for recovery of damages for a tor- 
tious act. The plaintiff in the instant case 
was not offering to sell his mail truck and 
no one was offering to buy it.” The court 
therefore held that the O. P. A. has no ap- 
plication as to the measure of damages in a 
suit for recovery for the negligent act which 
causes damages to a motor vehicle of an- 
other. The judgment was therefore affirmed. 
Southern Railway Company v. Farmer. 
Georgia Court of Appeals. September 10, 
1946. 25 CCH Avutomosite Cases 981, 

Wheeler, Robinson & Thurmond, R. W. Smith, 
Jr., Gainesville, Ga., for Plaintiff. 

B. Frank Whelchel, Joseph G. Collins, Gaines- 


ville, Ga., for Defendant. 
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AUTOMOBILE 


A HEADLIGHT DOES NOT 
A SIGNAL MAKE 


(GEORGIA) 


@ Railroad crossing collision 
Comparative negligence 


Stop, look and listen should still be the 
byword of operators of vehicles when ap- 
proaching a railroad track. The plaintiff 
was the driver of a night mail truck and it 
was his duty to meet night trains and de- 
liver mail from the post office, and to re- 
ceive mail from the train for transportation 
back to the post office. On the particular 
night that the accident happened, the plain- 
tiff had parked his truck about 125 feet from 
the railroad crossing, at a landing where he 
picked up the mail from train No. 136 which 
had been 30 to 45 minutes late. After load- 
ing the mail on the truck he picked up an 
employee of the railroad company to give 
him a lift into town. The plaintiff testified 
wg after Mr. Proctor and I got in the 
truck after seeing the light down there a 
mile or more away we listened for a train or 
some indication of a train. I left the cab 
door open as I drove up to the crossing and 
T was listening all the time. I never heard 
any sound at all to indicate a train what- 
ever. . . . I said, ‘that’s a car down on 
Railroad Avenue.’ . . . I had no knowledge 
of any train being there until it hit me.” 
Railroad Avenue, is a highway running par- 
allel to the railroad tracks. 


The railroad on its behalf contended that 
the plaintiff was injured through his own 
gross negligence in failing to exercise any 
degree of care for his own safety and driv- 
ing onto the crossing in front of the train. 
Evidence on the part of the plaintiff author- 
ized the jury to conclude that the freight 
train which struck the mail truck was being 
operated, at that time, at a speed in excess 
of that prescribed by the city ordinance, and 
as much as 60 miles per hour. The testi- 
mony for the defendant was in conflict as to 
the speed of the train. Accordingly the 
jury rendered a verdict for the plaintiff, and 
the railroad appealed from the denial of its 
motion for a new trial. 


The only question before the Georgia 
Court of Appeals for decision in this case is: 
Does the evidence demand a verdict for the 
defendant? The reviewing court was of the 


UOUUVETTLUTAUTAUOAAA OORT ETAT AAA NN NHN NN NNN NNNUNNNA ANNAN HU NGNUUNNNOOONNUOONOVOUeNUUEONOONEONORNNOOONOOEveU OSeOUaqONNUEoGdotendvuoenddcoediooedoouNNgtOnesdqnNNt 


PAGE 733 





VOUT eee MOMNN RENO OOOONOOQGOOOOONGCGGOOGOOONGOQQOCQQQOOENENONOCGOQOnQQQNO9enQgonennonnon44oqgangngnqocoousiinni UMNO 


opinion that there was sufficient evidence to 
support the jury’s conclusion that plaintiff, 
while exercising some care, was not wholly 
blameless, but that he was less blameless 
or negligent than the railroad in the opera- 
tion of its train, and that he was therefore, 
entitled to recover under the comparative 
negligence principle. The judgment was af- 
firmed. Southern Railway Company v. 
Watson. Georgia Court of Appeals. Sep- 
tember 10, 1946. 25 CCH AutomosBILe CASsEs 
976. 

Wheeler, Robinson & Thurmond, R. W, Smith, 
Jr., Gainesville, Ga., for Plaintiff. 


B. Frank Whelchel, Joseph G. Collins, Gaines- 
ville, Ga., for Defendant. 


BAD BRAKES NEVER HOLD 


(WASHINGTON) 


@ Backward rolling automobile 
Sufficiency of evidence 





Bad brakes can cause real headaches, as 
the defendants found out in this case. The 
plaintiff as administrator had brought an 
action against the defendant to recover for 
the death of his wife which was caused when 
she was run over by defendants’ vehicle as 
it rolled backwards down a public street. 
Mrs, Courtney, one of the defendants, did 
not drive a car. Her husband had been away 
on a hunting trip at the time of the accident, 
but had left his car and the keys thereto 
at home. One evening Mrs. Courtney called 
the deceased, who was an_ experienced 
driver, and asked her to take her, in the 
Courtney car, on an errand. Upon their re- 
turn from the errand, the deceased parked 
the car, and stepped out. Almost imme- 
diately, the car began to roll backwards, 
the deceased attempted to stop the car, and 
in her attempt was knocked down and run 
over, suffering injuries which two days later 
resulted in her death. 


There was evidence that the deceased had 
pulled on the hand brake when she stopped 
on the grade, and that the defendants had 
known for several months that the brakes 
were not in proper order. A test was made 
after the accident and it was found that 
when the brake was applied, it seemed to 
have a little breaking power. When the 
right rear wheel was taken off it was dis- 
covered that the brake lining and drums 


OTT TTT 


were badly worn. The trial court granted the 
defendants’ motion for involuntary nonsuit, 
and the plaintiff appealed. The reviewing 
court was of the opinion that the uncontra- 
dicted evidence was ample to make at least 
a prima facie showing that the hand brake 
did not comply with the statutory require- 
ments but was wholly ineffective. In addi- 
tion, there was evidence that the decedent 
set the hand brake and that the car remained 
stationary long enough to permit the two 
women to alight as well as a presumption 
that the decedent was exercising due care 
at the time of the accident. Therefore, the 
evidence was sufficient to make a prima facie 
case of actionable negligence against the 
defendants, in that they owed to the de- 
ceased the duty to maintain adequate brakes 
upon the car when requesting her to use it 
for their accommodation; that they breached 
that duty; and that as a result thereof the 
deceased sustained the injuries culminating 
in her death. Therefore, the judgment was 
reversed with directions to grant a new 
trial. McCoy, Admr. v. Courtney et al. 
Washington Supreme Court. September 4, 
1946. 25 CCH AvutomosiLe Cases 997, 

McKicken, Rupp, Schweppe, Elliot & Martin, 
for Appellant. 

John D. MacGillivray, for Respondents. 


BUS DOOR CLOSED 
ON BOARDING PASSENGER 





(CALIFORNIA) 


e Entering by rear door 
Contributory negligence 


Plaintiff was the last of a group of persons 
attempting to board a bus through the rear 
door. It was the rush hour, and the bus 
was crowded. She had grasped the right- 
hand handle and had placed her right foot 
on the step when the driver closed the door, 
as a result of which she was thrown to the 
ground and injured. On buses leaving the 
downtown area, passengers were permitted 
to use, indiscriminately, either the front or 
rear doors in boarding the buses, but in 
buses coming into the downtown area, as 
was the one which plaintiff attempted to 
board, passengers were permitted to board 
the bus only at the front door. Apparently, 
these were the oral instructions given the 
drivers, for no such notices were posted on 
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the buses. According to the driver of the 
bus, at the time of the accident passengers 
were boarding the bus at both the front and 
rear doors, and when he started the bus he 
looked in the mirror and saw that the rear 
steps were clear and that no one was at- 
tempting to leave the bus. He did not see 
plaintiff attempt to enter. 


Defendant argued that plaintiff was not 
a passenger and that. therefore it did not 
owe plaintiff the highest degree of care; that 
since the relationship of passenger and car- 
rier did not exist, the carrier owed only the 
duty of exercising ordinary care; that plain- 
tiff knew she was required to board the bus 
at the front door and therefore the driver 
had the right to assume that she would do 
so and would use ordinary care for her own 
safety. It could not be held that plaintiff 
was contributorily negligent as a matter of 
law. “If plaintiff had, on other occasions, 
boarded an incoming bus through a rear 
door, and had frequently seen other passen- 
gers do the same and show their passes 
from the rear of the bus, there was no con- 
clusive showing made by defendant that pas- 
sengers were not permitted, at least pas- 
sively, to board an incoming bus by the 
rear door.” Judgment for plaintiff was af- 
firmed.—Garcia v. San Diego Electric Rail- 
way Company. California District Court of 
Appeal, Fourth District. August 8, 1946. 
25 CCH AvutomosiLe Cases 915. 

Huntington P. Bledsoe, for Appellant. 


Clarence Harden, Henry F. Walker, for Re- 
spondent, 


BUS MOTOR BURNS OUT 





(NORTH CAROLINA) 
¢ Bus transported for repairs 
Motor damaged on return trip 
Carrier’s liability 
Plaintiff delivered a bus to a vehicle body 

company for the purpose of having a new 
body built thereon. The motor was in good 
condition at the time of delivery to this 
company. After the new body had been 
placed on the bus, it was delivered to de- 
fendant for transportation to plaintiff. De- 
fendant’s agent signed a receipt which 
Stated: “I have counted and inspected all 


units and pieces of the property described 
on the reverse side of this form, and I 
find same to be identical in number, size 
and description as there indicated. All of 
the same are delivered to the undersigned 
in good condition and as set forth.” On the 
back of the receipt was a typewritten list 
of items, and at the end of the list the follow- 
ing appeared: “(Con’t on next page)”. On 
the next page the printed form is filled out, 
giving the following information: “Body 
Model: 49042S Serial No. 37988. Make 
Chassis: Ford. Wheelbase: 158. Chassis 
Serial No. 293471. Engine No. 44B 44. 
Tools: O. Spare Rim or Wheel: O. Spare 
Tires: O. Gas Gauge Reading: O. Misc.: O.” 
After signing the above receipt, defendant’s 
driver started on the ill-fated trip. En route 
the motor burned out. Plaintiff alleged that 
the damage to the engine was the result of 
the failure of defendant’s agent to keep suffi- 
cient lubricating oil in the engine and the 
result of the excessive speed at which the 
bus was driven. The trial court granted 
defendant’s motion for nonsuit. 


The primary question on appeal was whether 
plaintiff offered any competent evidence 
tending to show that the engine in the bus 
was in good condition when delivered to 
defendant’s agent. Defendant argued that 
the receipt given to the body company to 
the effect that the property delivered to its 
agent was in good condition was limited to 
the items described on the reverse side of 
the receipt and did not include the chassis 
or engine. Said the Court: “We do not so 
hold, in view of the fact that the itemized 
list on the reverse of the receipt states that 
it is continued on the next, page, and on the 
next page information is given as to the 
body, model, chassis and engine of the bus. 
We think the engine was included in the list 
of items for which defendant issued its re- 
ceipt and stated therein that ‘all of the same 
are delivered to the undersigned in good 
condition and as set forth.” Viewing the 
evidence as sufficient to carry the case to the 
jury, the court reversed the judgment of 
nonsuit.—Barnard, d.b.a. Gate City Transit 
Lines v. Howard Sober, Inc. North Caro- 
lina Supreme Court. May 17, 1946. 25 
CCH Avtomosite CAsEs 551. 


Smith, Wharton & Jordan, for Plaintiff. 
Sapp & Moore, for Defendant. 
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CAR PROPELLED INTO DARKNESS 


(TENNESSEE) 


© Contributory negligence 
Radius of lights rule 


It was ten o’clock on a hazy night, the 
scene a four lane thoroughfare. ‘The left 
side of the front of plaintiff's automobile 
struck the right side of the rear of defend- 
ant’s truck, which at the time, was extend- 
ing south across the first lane into the second 
lane, heading into the street which extended 
south. Plaintiff, who was headed east on 
the south lane, testified that defendant’s 
truck was a large freight truck without any 
lights on it; that she did not see it until 
just as she struck it; and that the color of 
the truck and that of the pavement blended 
with each other, making it difficult to see. 
The trial judge directed a verdict for defend- 
ant, and in support of his ruling defendant 
invoked the rule that it is contributory negli- 
gence precluding recovery for a driver of 
an automobile to propel it in a dark place 
in which he has to rely on the lights of 
his machine at a rate faster than he is able 
to stop or avoid any obstruction within the 
radius of his lights or within the distance 
within which his lights would disclose the 
obstruction. On the other hand, plaintiff 
argued that the rule had been modified. 


“It is true,” said the Court, “that the 
rigor of the rule has been relaxed 
to the extent that exceptional circumstances 
may make its applicability a question of fact 
for the jury rather than a question of law 
for the court.” Blinding lights of an on- 
comer or the crest of a grade may be such 
circumstances. However, there was no evi- 
dence whatever tending to show any ex- 
ceptional circumstances in the instant action. 
The street was level and straight. It was 
not raining, and the lights on the car were 
good. Her testimony that the night was 
hazy and hindered visibility was not a suffi- 
cient excuse. If anything, it served only to 
increase the precautions necessary to meet 
the requirement of ordinary care on her 
part. Judgment for defendant was affirmed. 
—Ball v. John Morrell & Co. Tennessee 
Court of Appeals. June 11, 1946. 25 CCH 
AUTOMOBILE Cases 452. 


Ulysses A. Burgess, Hunter J. Cochran, Mem- 
phis, Tenn., for Plaintiff. 

Burch, Minor & McKay, Memphis, Tenn., for 
Defendant. 


CONSTITUTIONALITY OF COM. 
PULSORY INSURANCE STATUTE 


(MASSACHUSETTS) 
@ Equity action against registrar of 
motor vehicles 
Refusal to issue license plates, regis- 
ter vehicle 
Police power 


Suit in equity was brought against the 
registrar of motor vehicles, the bill alleging 
that plaintiff “is licensed to drive, owns a 
car, which he alone drives in the usual, 
ordinary manner,” and that the “registrar 
refuses him plates and registration for his 
car unless he complies with the motor ve- 
hicles compulsory insurance statute.” Under 
the statute registration of a motor vehicle 
and issuance of number plates is conditional 
upon the applicant giving security covering 
such vehicle by an automobile liability policy 
or bond or deposit of cash or securities for 
damages for bodily injuries, including death, 
and consequential damages caused by the 
operation of the motor vehicle. There was 
no allegation that plaintiff had complied with 
the statutory requirements for giving said 
security. His only contention was that these 
statutory requirements were unconstitutional. 


The court had this to say: “ ‘The require- 
ments for security for the payment of the 
legal claims arising from personal injuries 
caused on highways by motor vehicles is 
an extension of the police power into a new 
field, so far as we are aware, but in our 
opinion it falls within the limits of the con- 
stitutional power of the General Court. It 
may be justified on several grounds.’” The 
decree dismissing the bill was affirmed.— 
Poresky v. Registrar of Motor Vehicles. 
Massachusetts Supreme Judicial Court. 
Suffolk. June 6, 1946. 25 CCH AuTOMOBILE 
CAsEs 886. 


J. Poresky, Pro Se. 
C. A. Barnes, Atty. General, W. S. Kinney, 
Asst. Atty. General, for Defendant. 


DANGER! CURVE AHEAD! 


(CALIFORNIA) 
© Guest injured 
Wilful misconduct defined 


A light rain was falling as the host, his 
wife and the plaintiff were driving along a 
highway quite familiar to the host. The 
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parties and the defendant’s wife were going 
on a hunting trip in an automobile driven 
by the defendant. As they drove along, they 
approached a curve which warned motorists 
to slow down to 25 miles per hour. The 
defendant had been over the road many 
times and was familiar with the curve. Ac- 
cording to the plaintiff’s testimony, the de- 
fendant proceeded toward this curve at a 
speed of 45 miles an hour and at no time 
did the defendant curb his speed until the 
casualty occurred. About 60 to 80 feet from 
the curve the car skidded slightly and the 
defendant decided that he could not make 
the turn and drove the car straight ahead 
through a fence and the front end dropped 
into a ditch on the other side. The action 
was brought under the guest statute and 
it was necessary that plaintiff prove wilful 
misconduct on the part of the host. A ver- 
dict for the host was rendered by the jury, 
and the guest appealed. 


In reviewing the case, the California 
District Court of Appeal defined “wilful mis- 
conduct” as “the intentional doing of some- 
thing with a knowledge that serious injury 
is a probable (as distinguished from pos- 
sible) result,” or “the intentional doing of 
an act with a wanton and reckless disregard 
of its possible result.” In the trial case, the 
court had charged the jury that in order 
to find the host guilty of wilful misconduct 
they must find that he had actual knowledge 
that the probable consequence of his inten- 
tional conduct would be an injury to the 
plaintiff. Therefore, the reviewing court 
declared that the instruction was given con- 
trary to the law and constituted prejudicial 
error. On this basis the judgment for the 
host was reversed. Cope v. Davison. Cali- 
fornia District Court of Appeal, First Dis- 
trict, Division Two. September 4, 1946. 
25 CCH AutomosiLe CAseEs 947, 


GUEST INJURED RIGHTING 
OVERTURNED VEHICLE 


(WISCONSIN) 
© Host’s liability 
Proximate cause 
In attempting to make a curve to the left, 
of less than forty-five degrees, at a speed 


of approximately forty miles per hour, the 
driver lost control of the car which turned 


around completely once, headed back off the 
shoulder and tipped over. A witness de- 
scribed the melee. “We went to right this 
car almost immediately. Water was com- 
ing out of the battery. We were afraid of 
fire, that was one thought. Nothing was 
said about it. We rushed around immedi- 
ately. I think we all had the same thought 
in mind. We looked each other over for 
a second or two. There didn’t seem to be 
any serious damage; so we lifted the car up. 
I believe that it is right to say that we 
moved around by common impulse.” Plain- 
tiff was injured while righting the car when 
his wrist came in contact with broken glass. 
The jury found that defendant was negli- 
gent in failing to keep proper control and 
lookout and in driving his car at an exces- 
sive speed in view of the condition of the 
highway. Defendants contended that plain- 
tiff was not injured because the car tipped 
over, but that his injuries were the result 
of the efforts of the four occupants to right 
the vehicle. 


The court had this to say: “ ‘An interven- 
ing act of a human being or animal which 
is a normal response to the stimulus of a 
situation created by the actor’s negligent 
conduct is not a superseding cause of harm 
to another which the actor’s conduct is a 
substantial factor in bringing about.’ The 
jury having found the defendant Smail neg- 
ligent and that such negligence caused the 
overturning of the car, there is certainly 
nothing highly extraordinary in the fact that 
the glass in the window of the car was 
broken. The car having been overturned by 
reason of the negligence of the defendant 
Smail, the immediate effort of the occupants 
to right the car was certainly not extraordi- 
nary,—the response of the occupants was 
what would naturally be expected under the 
circumstances.” Judgment for plaintiff was 
affirmed.—Hatch et al. v. Smail et al. Wis- 
consin Supreme Court. Filed June 22, 1946. 
25 CCH AvutTomosiLe CAseEs 498. 


LETTER MAILER NAILED! 


(MICHIGAN) 
e@ Change of light to green 
Not necessarily “go” signal 


Crossing a street to drop a letter in a 
mail box is an ordinary occurrence in the 
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lives of many people, and to the plaintiff 
the mailing of a letter on December 1, 1943, 
about 7:00 o’clock p.m. was no event of 
special importance. The plaintiff had started 
across the intersection when the light was 
green in her favor. About 15 feet out in 
the middle of the street, the light changed 
to amber, and without stopping in a safety 
zone near the street car tracks, she contin- 
ued on her way across the avenue. Testi- 
mony given by the defendant declared that 
he was about three car lengths from the 
end of the safety zone when the light turned 
to green in his favor, that he proceeded 
ahead at the same rate of speed, about 25 
miles per hour, and that he did not see 
anyone on the crosswalk until plaintiff sud- 
denly jumped out. It was the defendant’s 
contention that he did not strike the plain- 
tiff, but that she ran into his car. The case 
was submitted to the jury, which brought 
in a verdict in favor of the plaintiff. 


On the appeal the same questions were 
raised and the defendant asked the court to 
direct a verdict on the ground that he was 
free from negligence and that the plaintiff 
had failed to show that she was free from 
contributory negligence. The court turned 
to the decision in Smarinsky v. Markowitz, 
265 Mich. 412, which was also applicable in 
this case. “... it is true the light changed 
just as defendant reached the intersection 
but he approached the intersection with the 
warning that pedestrians were invited to 
cross and saw the pedestrian crossing. 
Such invitation to cross and protection while 
doing so did not cease upon change of light 
while the pedestrian was in the act of crossing. 
The change of light did not authorize de- 
fendant to continue his course at high speed 
regardless of circumstances open to his 
view.” The court ruled that this judgment 
was applicable here even though defendant 
claims he did not see plaintiff crossing the 
intersection. The judgment was affirmed 
with costs to appellee. Werker v. McGrain. 
Michigan Supreme Court. Filed September 
11, 1946. 25 CCH AvuTomosiLe Cases 921. 


Cary & BeGole, 1882 Ford Bldg., Detroit 26, 
Mich., for Plaintiff. 


Maurice Miller, 3215 Barlum Tower, Detroit 
26, Mich., for Defendant. 


MOTORCYCLIST INJURED 





(MISSOURI) 
@ City employee hits motorcyclist 
Causal negligence 


The City of Farmington, Missouri, was 
held liable for the personal injuries sus- 
tained by the plaintiff after an automobile 
operated by an employee of the municipal 
light and water plant collided with the 
plaintiff, who was on a motorcycle, at an 
intersection of two streets in the City of 
Farmington. According to the plaintiff's 
testimony, the defendant’s vehicle was first 
seen by the plaintiff when he was 40 to 60 
feet from the intersection. Instead of stop- 
ping at the intersection or giving a signal, 
the defendant’s employee made a left turn 
at the intersection. Further testimony by 
the plaintiff revealed that he had realized 
the driver of the automobile was going to 
turn shortly before he, the motorcyclist, 
reached the intersection. In an effort to 
avoid a collision, after he was within 5 to 10 
feet of the car, the plaintiff applied his brake 
and turned to the right. Causal negligence, 
in that the defendant’s driver failed to keep 
a lookout and failed to stop at the center 
line of the cross street until he had passed, 
was charged by the plaintiff. A judgment 
of $12,000, was rendered for the plaintiff by 
the trial court. 


On appeal the defendant contended that 
the evidence established that the plaintiff 
was guilty of contributory negligence, as a 
matter of law, in noting the approach of 
the car and in failing to avoid the accident. 
However, the reviewing court was of the 
opinion that the evidence presented factual 
issues for the determination of the jury, 
and that there was evidence to justify the 
verdict for plaintiff. In addition, the court 
declared that no prejudicial error had been 
committed in the giving and refusing of 
instructions, and that the amount of the 
award was not excessive in view of the com- 
pound fracture of both bones of the left 
leg suffered by the plaintiff. This injury 
caused a 30 per cent loss of use of ankle 
and a permanent impairment of the plain- 
tiff’s earning capacity. The judgment was 
affirmed in favor of the plaintiff. Young v. 
City of Farmington. Missouri Supreme 
Court, Division No. Two. September 9, 
1946. 25 CCH AvutTomosite Cases 934. 
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NIGHT WATCHMAN 
STRUCK BY AUTO 


(WISCONSIN) 
e Contributory negligence 
Instruction to jury 


It was a clear night, but the road was 
wet. Defendant driver stopped for the ar- 
terial, continued in low gear about ten miles 
per hour, and rounded the corner when he 
heard a thump. On stopping, he found a 
man on the pavement. The victim was em- 
ployed as a night watchman by defendant 
construction company, which was engaged 
in installing a cable beneath the pavement 
near an intersection. The watchman’s du- 
ties consisted of lighting and maintaining 
lanterns and picking up materials and tools 
left on the street by other construction 
workers. At the time of the accident, he 
had two angle irons in his hand and was 
crossing the street to place them on a pile 
with other tools and materials. Plaintiff 
was about three feet from the center of the 
highway when he was hit. The jury found 
that defendant driver had failed to keep a 
proper lookout for pedestrians, that he did 
not drive to the left of the center line, and 
further that plaintiff failed to exercise ordi- 
nary care for his own safety. The jury con- 
cluded that of the whole negligence, 68% 
per cent was due to the negligence of de- 
fendant driver and 31% per cent to the 
negligence of plaintiff. On appeal, defend- 
ants complained that the court’s instructions 
erroneously gave plaintiff the benefit of the 
protection afforded workmen on a street so 
engaged that their attention must be given 
to their work and not to their surroundings. 


Agreed the Court: “While crossing the 
street plaintiff had no duty to perform dif- 
ferent from that which other pedestrians 
have to perform, that is, to exercise ordinary 
care for his own safety. What he was do- 
ing in no way diverted his attention from 


his surroundings. . . . The mere fact that 
he was carrying two angle irons did not 
require him to give attention to the angle 
irons. . . . The instructions given by the 
court must have affected the jury’s deter- 
mination as to the quantum of plaintiff's 
negligence and therefore was prejudicial.” 
Judgment for plaintiff was reversed and 
the cause remanded for a new trial—Gun- 


Aaoninnuenannntn 


AUTOMOBILE 


ning v. King et al., Bahr Construction Com- 
pany et al., Respondents. Wisconsin 
Supreme Court. June 22, 1946. 25 CCH 
AUTOMOBILE CasEs 534, 

Martin, Clifford, Dilweg & Warne, Green Bay, 
Wis., for Plaintiff, Respondent. 


North, Bie, Duquaine, Welsh & Trowbridge, 
Green Bay, Wis., for Defendants, Appellants. 


LaFrance & Edwards, Racine, Wis., for De- 
fendants, Respondents. 


RAISED GATES DECEIVE DRIVER 


(MAINE) 


@ Railroad crossing collision 
Gate tender on duty 
Failure to stop, look, listen 





It was snowing heavily as Hackett drove 
to work. He approached the crossing at a 
rate of ten or fifteen miles per hour, noticed 
that the gates were up, and without stop- 
ping, but looking each way on the tracks 
in so far as conditions permitted him to 
see, started over the tracks. He had 
crossed the first track when he heard the 
roar of an approaching train. He attempted 
to stop, but was unable to do so, and his 
automobile was struck either by the tender 
of the locomotive or by the baggage car. 
There was a gate tender on duty for twenty- 
four hours of the day. As Hackett ap- 
proached the crossing, the tender was 
sweeping snow from the flange of the main 
track. He saw the train when it was six or 
seven hundred feet away, dropped his broom 
and ran to lower the gates, but it was too 
late to stop Hackett, who had proceeded 
so far that he did not even see the gates 
being lowered. The train was a special, 
and the gate tender was apparently not 
aware that it was expected. In addition, 
the evidence was conflicting as to whether 
the headlight on the train was turned on 
and as to whether the whistle was sounded. 


On these facts, the court thought that 
there was ample evidence to justify the 
finding of the jury that defendant was neg- 
ligent. However, defendant based its claim 
for a new trial on the ground that Hackett 
was contributorily negligent as a matter of 
law. Maine follows the rule that the trav- 
eler, in spite of the absence of the flagman, 
is bound to exercise “the care that ordi- 
narily prudent persons might have exercised 
under like circumstances” and that whether 
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this has been exercised is a question of 
fact for the jury, Concluded the Court: 
“When he came to the line of the gates 
there was a distance of fifty-five feet to the 
main line of the railroad where the collision 
took place. At ten miles per hour he would 
cover this in a little over three seconds, at 
fifteen miles per hour in two seconds and a 
half. During that time he had two ways to 
look to see what was approaching, to for- 
mulate a decision in his mind as to what he 
should do, and then, if the train was too 
near, to act to bring his car to a stop. His 
failure under these circumstances to stop 
before reaching the main track cannot be 
regarded as negligence as a matter of law. 
It was a question of fact for the jury.” A 
dissent registered the belief that there was 
abundant evidence of the presence of the 
train which would have been apparent to 
Hackett if he had given proper attention 
to his surroundings.—Hackett v. Maine 
Central Railroad Company. Maine Supreme 
Judicial Court. August 27, 1946. 25 CCH 
AUTOMOSILE CASEs 909. 

ae & Clifford, Lewiston, Me., for Plain- 
tiff. 


Perkins, Weeks & Hutchins, Waterville, Me., 
for Defendant. 


A $100,000 JUDGMENT 


(ILLINOIS) 


@ Competency of plaintiff 
Testimony questioned 


Despite the fact that the driver of a bus 
saw the plaintiff's automobile when he was 
65 feet west of an intersection and the auto- 
mobile was a like distance north of the inter- 
section, the driver of the bus did nothing to 
check his speed or avoid a collision. The 
plaintiff maintained that he was first in the 
intersection; that the traffic light changed 
while he was in the intersection; and that 
the defendant had failed to yield the right 
of way. In response to these charges, the 
defendant denied he was guilty of negli- 
gence and wilful misconduct. He then al- 
leged that plaintiff failed to exercise due 
care for his own safety in that he drove into 
the intersection against the red light. A 
judgment of $100,000.00 was rendered for 
the plaintiff, after the jury found in answer 
to a special interrogatory that the bus was 
operated in a wilful and wanton manner. A 


general verdict was also rendered by the 
jury for the plaintiff. 


On appeal the bus company’s principal 
contentions were that the trial court had 
erred in refusing to direct a verdict in its 
favor or to enter judgment for it notwith- 
standing the verdict. Accordingly the IIli- 
nois Appellate Court reversed the judgment, 
being of the opinion that the plaintiff had 
failed to establish his case. 


The case was then brought to the Illinois 
Supreme Court on appeal by the plaintiff, 
and the reviewing court was of the opinion 
that the Appellate Court erred in holding 
that the plaintiff was mcompetent to testify 
and that, therefore, none of his evidence 
could be considered. Asa result of the plain- 
tiff’s injuries, his mental condition was dis- 
turbed. His case was called aphasia by the 
medical profession. Aphasia is the inability 
to coordinate thoughts and use words to 
express them. It was ruled by the court 
that the weight to be attached to the plain- 
tiff’s testimony was one of fact for the jury 
to determine, while the question of compe- 
tency was for the court. In addition the 
court decided that the question of right of 
way was one of fact for the jury to deter- 
mine from the evidence presented, as was 
the question of wilful and wanton miscon- 
duct on the part of the bus driver. There- 
fore the trial court did not err in refusing 
to direct a verdict for the defendant or to 
enter a judgment notwithstanding the ver- 
dict. The judgment of the Illinois Appel- 
late Court was reversed and remanded with 
directions. Schneiderman v, Interstate Transit 
Lines, Inc. Illinois Supreme Court. Sep- 
tember 18, 1946. 25 CCH AvurtTOmosiLr 
CASEs 941, 

Joseph D. Ryan, Louis P. Miller, Chicago, IIl., 
for Plaintiff. 


Drennan J. Slater, Thomas F. Hamer, Chi- 
cago, Ill., for Defendant. 


SOLE AND UNCONDITIONAL 
OWNERSHIP 


(MISSISSIPPI) 
e Insurer’s liability 


Memorandum of sale in name of in- 
sured’s wife 


When the insured purchased the automo- 
bile in question, he had the memorandum 
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of sale made out in the name of his wife. 
This memorandum was retained by the in- 
sured, who took possession of the automo- 
bile, exercised full control over it, and used 
it exclusively in looking after his farming 
interests and for other purposes until it was 
stolen. On two occasions during the three- 
year period of the insured’s possession of 
the car, his wife drove the automobile to a 
missionary society meeting at the local 
church. Plaintiff sought to recover the value 
of his automobile which was lost by theft 
and fire. On appeal from a judgment of the 
trial court for plaintiff, the insurance com- 
pany argued that it was entitled to a di- 
rected verdict for the reason that the 
insured was not the sole and unconditional 
owner of the automobile as contemplated by 
the policy. 


The proof disclosed that when plaintiff 
purchased the automobile he gave in part 
payment of the purchase price a pick-up 
truck owned by him at an agreed credit of 
$475; that he paid the balance of the pur- 
chase price by check on his individual bank 
account; that he installed a radio, heater, 
seat covers and other equipment at his own 
expense; that he had the automobile assessed 
to him for the purpose of ad valorem taxa- 
tion; that all insurance policies on the au- 
tomobile were issued to and paid for by the 
insured; that he procured the road and 
privilege tax licenses for the car; and that 
his wife did not have a driver’s license at 
any time between the date of purchase of 
the automobile and the date of the theft 
of the car. As proof that the wife was the 
owner, the insurance company relied upon 
the memorandum of sale; the proof of loss, 
acknowledged and executed by the insured 
and his wife, showing that the automobile 
belonged to the wife; a verbal statement 
by the wife to the notary public when proof 
of loss was made, saying that it was her 
car; and their failure to reply to a letter 
written to them by attorneys of the insur- 
ance company, calling their attention to the 
fact that the proof of loss furnished dis- 
closed that the automobile was the property 
of the wife and that liability for the pay- 
ment of the insurance “may be denied by 
the company.” The court was of the opin- 
ion that the issue as to the ownership of 
the automobile was a question for the jury, 
even if the memorandum of sale, which did 
not contain any granting or conveying 


clause, had the effect of vesting the naked 
legal title in the insured’s wife. Judgment 
for the insured was affirmed.—St. Paul Fire 
& Marine Insurance Company v. Staten. 
Mississippi Supreme Court. June 10, 1946. 
25 CCH AutTomoasite Cases 465. 


Brewer & Sisson, Clarksdale, Miss., for Ap- 
pellant. 


Breland, Brocato & Lowry, Clarksdale, Miss., 
for Appellee. 


THE SKY HAS A LIMIT 


(CALIFORNIA) 
e Stopping at entrance to tunnel 
Rear-end collision 


How high is up? For equipment loaded 
on a vehicle and operated on the highway, 
13 feet, 6 inches is the maximum height 
allowed by statute in the State of California. 
The defendant’s driver had stopped at the 
entrance way to a tunnel, since he feared 
that the load on his truck was too high to 
insure safe passage through the tunnel. An- 
other truck had stopped behind his, and 
the plaintiff collided with this second truck. 
Testimony given by the plaintiff stated that 
he was traveling about 15 miles per hour 
and that he did not see the stopped vehicles 
until he was within 35 or 40 feet of the 
second truck. At this point, the plaintiff 
thought it would be possible to pull around 
the stalled trucks to the left, but there was 
a car coming, so he pulled back to the 
right and applied his brakes. However, he 
was unable to bring his truck to a stop, 
and as a result struck the right corner of 
the second truck and was thrown through 
his windshield. A serious cut in the left 
wrist was sustained by the plaintiff, which 
rendered the hand practically useless. The 
plaintiff was left handed and medical testi- 
mony testified that the injury was perma 
nent in nature. 


The defendant’s driver denied that he 
had stopped at the time of the collision, but 
stated that he had slowed down to a mile 
or so per hour. A judgment was rendered 
for the plaintiff by the trial court, and on 
appeal the defendant contended that the evi- 
dence was not sufficient to justify the ver- 
dict for plaintiff. However, the reviewing 
court found no merit in this contention, or 
in the contention that the plaintiff was 
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guilty of contributory negligence, as a matter 
of law, since the evidence was conflicting 
as to the plaintiff's view of the stopped 
vehicles. It was also ruled that the trial 
court did not err in charging the jury that 
it could take into consideration loss of 
earnings as general damages, since it was 
not necessary that loss of earnings be 
specially pleaded in order to recover for the 
same, and, in this instance, the defendant 
had not objected to the introduction of evi- 
dence of loss of earnings. The judgment for 
the plaintiff was affirmed. Stoltz v. Con- 
verse. California District Court of Appeal, 
Third District. September 4, 1946. 25 CCH 
AUTOMOBILE CASEs 951. 


A, Dal Thomson, for Appellant. 


Thomas O'Hara, Robert A. Zarick, for Re 
spondent. 


TAVERNKEEPER'’S LIABILITY 
(ILLINOIS) 
@ Selling liquor to intoxicated cus- 
tomers 
Intoxicated driver’s hitting tree 
Minor passenger injured 





Plaintiff minor and a companion had been 
imbibing in alcoholic stimulants at defend- 
ant’s tavern. Later plaintiff accepted his 
companion’s invitation to ride in his auto- 
mobile and was seriously injured when the 
companion drove into a tree. Could plain- 
tiff recover under the Illinois Dram Shop 
Act from the tavernkeeper? The lower court 
dismissed the complaint as insufficient. The 
complaint alleged that defendant sold intox- 
icating liquors to plaintiff and his companion 
after they had become intoxicated; that his 
conduct in so doing amounted to wilfulness 
and wantoness; and that plaintiff was so 
drunk that he was unable to exercise good 
judgment and decline a ride with one under 
the influence of liquor. It was argued by 
plaintiff that since he was a minor, and since 
defendant was guilty of wanton misconduct 
in continuing to sell him intoxicating liquor 
after he had reached a state of intoxication 
that plaintiff was entitled to recover from 
defendant under the Dram Shop Act, not- 
withstanding the fact that he contributed to 
his companion’s state of intoxication. 


“On the contrary,” said the Court, “our 
courts have repeatedly held that one who is 


injured by an intoxicated person cannot 
under the Dram Shop Act recover damages 
from the tavernkeeper who furnished such 
person with liquor if the injured person in- 
vited him to drink or furnished him liquor 
which contributed to his intoxication. The 
complaint under consideration here clearly 
discloses that the plaintiff was an active and 
willing agent in bringing about the intoxication 
of Anderson. If one was guilty of wanton 
and wilful misconduct, they were all guilty 
The fact that the plaintiff was a minor places 
him in no different position than if he were 
an adult.” In fact, Illinois courts have gone 
to the extreme. Recovery was denied where 
a plaintiff charged the tavernkeeper with 
maliciously and negligently selling her hus- 
band intoxicating liquor, causing his death 
and her loss of his support, the court ruling 
that she sat by and did nothing, whereas it 
was her duty to break the jug and prevent 
further indulgence on his part. Judgment 
dismissing the complaint was affirmed, — 
Kreps, etc. v. D’Agostine, d.b.a. Blackhawk 
Tavern. Illinois Appellate Court, Second 
District. June 14, 1946. 25 CCH Automo- 
BILE CASEs 816. 

B. Jay Knight, Frederick H. Haye, Rockford 
Ill., for Plaintiff, Appellant. 


William D. Knight, Frank P. North, Rock- 
ford, Ill., for Defendant, Appellee. 


SKIDDING ON ACCUMULATION 
OF ICE 


(PENNSYLVANIA) 
@ Inadequacy of borough storm sewer 
Municipality’s passive negligence 


It was shortly after midnight when plain- 
tiff’s car skidded across the highway and 
struck the corner of a dwelling house on 
the north side of the road, damaging the 
car and injuring him. An accumulation of 
ice on the pavement was the cause of the 
skidding. The highway, otherwise, was dry 
and free from snow and ice. The accident 
occurred almost immediately after the car 
had left defendant township and crossed 
defendant city’s line. A borough joined de- 
fendant city, the dividing line being the 
center of the road on which plaintiff was 
traveling. Although it was a state high- 
way, it was the city’s duty to keep its half 
of the road free from obstructions and 
reasonably safe for travel. Abutting the road 
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and in the borough was a steep hill forming 
a natural water shed. Surface drainage 
flowed down the slope in two well defined 
water courses, and water from one of them 
was discharged at the point where plain- 
tif lost control of his car, Although the 
borough had constructed a storm sewer along 
the foot of the hillside, in periods of freezing 
or thawing, either the sewer was inadequate 
to carry off the water or the inlets be- 
came clogged with snow and ice, and the 
water overflowed onto the pavement. The 
jury found for plaintiff against the city, but 
directed a verdict in fgvor of the township, 
and the city appealed. 


The Court had this to say: “The primary 
cause of the injury was the failure of Green- 
tree Borough to perform its duty under the 
law .. . The borough stands convicted 
of negligence by its failure to provide a 
storm sewer adequate for the purpose, or to 
keep its inlets unobstructed or both. Not- 
withstanding all of the ice on the pavement 
resulted from the failure of the borough 
to perform its duty, the city is liable, although 
its negligence was passive merely. The city 
was bound to anticipate that the ice on only 
a part of its side of the pavement was a 
hazard to lawful users of the highway. 
Obviously, the city was powerless to pre- 
vent the flow of water from the borough 
onto the pavement by any drainage system 
which it had or could build. Under the cir- 
cumstances, the city was obliged either to 
keep its side of the pavement free from the 
abnormal accumulations of ice or apply cin- 
ders or other suitable material to the surface 
to afford traction.” The ice had recurred 
on this part of the pavement for many years, 
and according to plaintiff it had formed to 
a depth of six to eight inches at the south 
curb and, diminishing in thickness, extended 
three-fourths of the distance across the high- 
way. Consequently, the city had ample time 
to compel the borough, by a court order, to 
perform its duty. Having done nothing, the 
city was deemed to have acquiesced in the 
dangerous condition on its part of the high- 
way and was chargeable with negligence, 
notwithstanding the borough’s primary re- 
sponsibility. The city received no sympathy 
from the court, which admonished that it 
had itself to blame for its predicament, namely, 
a verdict against it for the whole of plain- 
tiffs damage. The circumstances should have 
Prompted it to bring in the borough as an 


additional defendant. Moreover, it could 
not be said that plaintiff was chargeable 
with negligence merely because he drove in 
the middle of the road, where the highway 
was free of other traffic. Judgment of the 
lower court was affirmed.—Ventura v. City 
of Pittsburgh et al. Pennsylvania Superior 
Court. Filed July 19, 1946. 25 CCH Avuto- 
MOBILE Cases 731, 

H. Stewart Dunn, Anne X. Alpern, 313 City- 


County Bldg., Pittsburgh, Pa., for Plaintiff, Ap- 
pellee. 


A. H. Rosenberg, 1101 Law & Finance Bidg., 
Pittsburgh, Pa., for Defendant, Appellant. 


WAS THE OTHER 
TORTFEASOR RELEASED? 


(RHODE ISLAND) 
@ Satisfaction of judgment by one tort- 
feasor 
Uniform Contribution Among Tort- 
feasors Act 





As a result of a collision between defend- 
ant’s automobile and one operated by Cote, 
plaintiff wife, a passenger in Cote’s automo- 
bile, was injured. She and her husband 
brought actions for damages against Cote 
and recovered judgments. They also brought 
the instant actions against defendant, but, 
in the meantime, before those actions were 
heard, the judgments against Cote were satis- 
fied. Defendant set up the satisfaction of 
such judgments as a bar to plaintiffs’ action 
against him, whereupon plaintiffs demurred 
on the ground that Chapter 940 of the Pub- 
lic Laws of 1940, known as the Uniform 
Contribution Among Tortfeasors Act, ex- 
pressly negatived such discharge. Section 3 
of the Act provides that the recovery of a 
judgment by the injured person against one 
joint tortfeasor does not discharge the other 
tortfeasors, and Section 4 provides that a 
release of one joint tortfeasor, whether be- 
fore or after judgment, does not discharge 
the other tortfeasor unless the release so 
provides. Defendant contended that Section 
3 did not apply to the instant actions for the 
reason that plaintiffs had not merely re- 
covered judgments against Cote, but they 
had also received satisfaction of them. He 
argued that, in such a situation, the rule at 
common law applied, namely, that the satis- 
faction of a judgment against one joint tort- 
feasor discharged all joint tortfeasors. On 
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the other hand, plaintiffs contended that 
Section 3 should be construed broadly to 
mean actual recovery on the judgment and 
not merely rendition of the judgment. 


The court had never expressly ruled on 
this precise point. At the time of the en- 
actment of the statute the rule in the ma- 
jority of states was that recovery of a 
judgment against one tortfeasor discharged 
the other joint tortfeasors, if the judgment 
was satisfied, but not otherwise. In other 
states it was sufficient if execution was taken 
out on the judgment, while in a few others 
recovery of a judgment in the sense of a 
mere rendition of the judgment sufficed. 
Prior to the enactment of the statute, this 
court was inclined to follow the majority 
view. Construed the Court: “In such a 
situation, if the legislature intended “re- 
covery of a judgment” in Section 3 to mean 
merely rendition of the judgment in favor 
ot the injured person, then it accomplished 
nothing by declaring that recovery of a 
judgment against one joint tortfeasor did 
not discharge the other joint tortfeasors, 
as that was already the law We are 
of the opinion from a fair reading of the 
whole Act that it was designed to reverse 
two well-established rules of law, namely, 
(1) that there was no contribution among 
joint tortfeasors, and (2) that the discharge 
of one joint tortfeasor by satisfaction of a 
judgment or by its equivalent, a release, 
discharged all the other joint tortfeasors.” 
Defendant was not discharged by reason 
of the satisfaction of plaintiffs’ judgments 
against Cote, but such judgments would 
have to be applied in reduction of the amounts 
of any judgments which might be rendered 
against defendant in the instant actions. 
Plaintiffs’ exceptions were sustained and the 
causes were remanded for further proceed- 
ings. Felix Hackett v. Hyson. Rhode Island 
Supreme Court. July 24, 1946. 25 CCH 
AUTOMOBILE CAsEs 840. 


WHAT DAY WAS IT? 


(ILLINOIS) 
e Insurer’s liability 
Time of cancellation 


Daylight Saving v. Central Standard 
time 





The fatal date was May 31, 1940 at 11:30 
P.M., Central Standard time, or 12:30 A.M., 


June 1, 1940, Chicago Daylight Saving time 
This was the hour that plaintiffs were in- 
jured in an accident. After recovering judg- 
ments by default against Smith, plaintiffs 
brought an action against defendant under 
its statutory motor vehicle policy that it had 
issued to Smith. The policy insured Smith 
against liability for injury to any person re- 
sulting from the negligence of the owner 
“from twelve o’clock midnight of April 3, 
1940, until twelve o’clock midnight on De- 
cember 31, 1940, Central Standard time.” 
The policy could be cancelled upon the giv- 
ing of ten days’ written notice. On May 21, 
1940, defendant notified Smith that the policy 
would be cancelled effective on May 31, 1940 
at 12:00 midnight. Defendant contended that 
its policy was not in effect at the time of the 
accident; that the trial court erred in hold- 
ing that the date and hour of cancellation 
expressed in the notice was controlled by 
Central Standard time; and that the trial 
court should have held that by general busi- 
ness custom in the City of Chicago, the 
term midnight meant 12:00 Daylight Saving 
time. 


Declared the Court: “We find no merit 
in this contention. The policy provides that 
the contract did not expire ‘until twelve 
o’clock midnight of the Thirty-First day of 
December A. D. 1940, Central Standard 
Time’. When defendant cancelled the policy, 
as it had a right to do, and fixed the time 
of the expiration in the following language: 
‘effective on the 3lst day of May, 1940 at 
12:00 o’clock midnight,’ without designating 
a different kind of time than stated in the 
policy, Central Standard time controlled the 
hour of the expiration It seems clear 
that the contention of defendant is a mere 
afterthought. The so-called Daylight Sav- 
ings provision in the Municipal Code of Chi- 
cago applies only to corporate business of 
the municipal government. Defendant makes 
the somewhat surprising point that the can- 
cellation notice was an extraneous document, 
separate and aside from the policy and that 
the words in the cancellation notice . 
are not to be interpreted by the policy; that 
it introduced evidence tending to prove that 
by custom and usage in the City of Chicago 
the Daylight Savings time prevailed at the 
time in question, and therefore the cancel- 
lation notice should be interpreted in ac- 
cordance with that custom and usage. There 
is, of course, no merit in this contention. 
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The right to cancel the contract is given by 
the policy, which also fixes the manner in 
which the cancellation shall be made.” Judg- 
ment for plaintiffs was affirmed.—Patter- 
son et al. v. Manhattan Mutual Automobile 
Casualty Company. Illinois Appellate Court, 
First District. June 28, 1946. Released July 
12, 1946. 25 CCH Automostte Cases 700. 


Wyatt Jacobs, for Appellant. 
Ellis & Westbrooks, De Frantz Williams, for 
Appellees. 


WHEN THE STATUTORY 
LIABILITY BOND APPLIES 


(KANSAS) 
e Direct action against insurer 
Motor Vehicle Carriers Act construed 





The DeCoursey Cream Company, a pri- 
vate carrier within the definition of the 
Kansas Motor Vehicle Act, operated a 
creamery station in Wichita, Kansas. The 
truck in question was domiciled in Wichita 
and was used in transporting the company’s 
dairy products to Anthony, a distance of 75 
miles. The accident occurred when the truck 
reached the city limits of Wichita on a re- 
turn trip. Plaintiff brought a direct action 
against the creamery’s liability insurance 
carrier. The Motor Vehicle Carriers Act 
exempts from its operation private motor 
carriers who operate within a radius of 25 
miles beyond the corporate limits of a city. 
The Act further provides that no license 
shall be issued to a private carrier until 
such carrier has filed a liability bond to pro- 
tect the public. In an unbroken line of cases, 
the Kansas Supreme Court has held that the 
statutory policy required of a private motor 
carrier by the Act was a liability policy, and 
that an action for damages for loss resulting 
from the operations of the licensed carrier 
was maintainable directly against the in- 
surance carrier. The trial court dismissed 
the action on the ground that the Act did 
not apply to vehicles operated by and as 
private motor carriers after such vehicles 
reached a point within 25 miles of the cor- 
porate limits of the city where such vehicles 
were domiciled. 


Construed the Court: “Under the clear 
language of the Act, a private carrier dom- 
iciled in a city and who limits his operations 
to a radius of 25 miles beyond the city 


limits is not required to make application for 
a license. Neither is he required to file the 
statutory liability bond, while a private car- 
rier who operates for a greater distance 
must have a license authorizing such opera- 
tions and must file the required statutory 
liability bond protecting the public against 
loss resulting from such licensed operation. 
There is nothing in the Act which indicates 
that such license exempts him from the pro- 
visions of the Act for the first 25 miles and 
applies only to the remaining portion of 
the route, or that the required liability bond 
may be likewise limited. The only reason- 
able interpretation of these provisions of the 
Act is that the license when issued covers 
the entire route and that the statutory lia- 
bility bond protects the public against loss 
from operations over the entire route.” The 
court saw nothing unreasonable or arbitrary in 
a classification which required a liability bond 
for the protection of the public from one 
operating heavy equipment over the high- 
ways for long distances continuously, while 
not requiring the same protection from one 
operating lighter equipment for short dis- 
tances from the city limits and at less fre- 
quent intervals. Judgment of the trial court 
dismissing the suit was reversed.—Flowers 
v. Fidelity and Casualty Company of New 
York. United States Circuit Court of Ap- 
peals, Tenth Circuit. July 11, 1946. 25 CCH 
AUTOMOBILE CAsEs 644. 

Paul R. Kitch, Howard T. Fleeson, Homer V. 
Gooing, Wayne V. Coulson, for Appellant. 


Lawrence Weigand, Claude I. Depew, W. E. 
Stanley, William C. Hook, Lawrence Curfman, 
for Appellee. 


WIND HURLS CAR INTO 
TELEPHONE POST 


(TEXAS) 
e Insurer’s liability 
Windstorm coverage 
Collision exclusion 


Sudden gusts of wind struck the car from 
the rear. Suddenly a violent puff blew the 
rear of the car off the pavement to the 
right and then hurled it north across the 
highway and crashed it against a telephone 
post, practically demolishing the automo- 
bile. All the occupants had been blown out 
through the right door during the vehicle’s 
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flight. The insured’s policy provided wind- 
storm coverage, but excluded coverage for 
collision. The trial court rendered judgment 
for the insured, and the insurer appealed, 
contending that the trial court did not cor- 
rectly define the term “windstorm.” The 
jury was instructed that the term “wind- 
storm” meant something more than an or- 
dinary gust of wind, no matter how prolonged, 
though the whirling features which usually 
accompany tornadoes and cyclones need not 
be present, it must assume the aspect of a 
storm. The specific objection to the defini- 
tion was that it did not incorporate the 
element that one of the features of a wind- 
storm is wind of unusual, tumultuous vio- 
lence, accompanied by little or no rainfall. 
The term had not been defined previously 
by Texas courts, and those of other jurisdic- 
tions were not uniform. However, there 
was substantial agreement that a “windstorm” 
is a wind of unusual violence; that it must 
assume the aspects of a storm; that it is 
more than an ordinary gust of wind, how- 
ever prolonged; and that it may or may not 
have the features of a cyclone or tornado. 
The court consulted Webster and found 
windstorm defined as “a storm character- 
ized by high wind with little or no rain.” 
Webster distinguished a storm by the follow- 
ing definition: “A violent disturbance of the 
atmosphere, attended by wind, rain, snow, 
hail or thunder and lightning.” The trial 
court’s definition omitted any mention of 
rainfall. 


Reasoned the Court: “A windstorm in 
certain areas might have characteristics not 
found in windstorms in other areas. An East 
Texas windstorm would probably be ac- 
companied by heavy precipitation, while a 
West Texas windstorm would probably be 
dry, but might be accompanied by so much 
dust as to limit visibility. It is further a 
matter of common knowledge that wind- 
storms may be largely local or cover a large 
area. They may or may not have the fea- 
tures of a cyclone or tornado and may be of 
short duration or prolonged. We have con- 
cluded that the definition of the trial court 
was correct.” The court reached the further 
conclusion that the loss was not caused by 
collision. The fact that an obstruction inter- 
rupted the mad course of the automobile 
was purely incidental. The windstorm was 
the sole, inducing and efficient cause of the 
collision. Judgment for the insured was 


affirmed.—Fireman’s Insurance Company of 
Newark, New Jersey v. Weatherman. Texas 
Court of Civil Appeals, Eastland. February 
22, 1946. 25 CCH AutTomosiLe Cases 873, 

Letcher D, King, Alexander Bldg., Abilene, 
Tex., for Appellant. 


Wagstaff, Harwell, Wagstaff & Alvis, Mims 
Blidg., Abilene, Tex., for Appellee. 


DRINKS AND BARBECUES 


(CALIFORNIA) 


e@ Intoxication of driver 
Duty of guests 


When should girls get out of a car and 
walk home? Should they stay in a vehicle 
which is being driven by an intoxicated 
driver? Or should they leave the automo- 
bile in a “slum district” and face the obvious 
dangers that might come to two unattended 
women left alone on darkened streets in 
such a district at 1 o’clock in the morning? 
What would you do? 

This is what transpired in a recent case, 
The defendant and two soldiers had wound 
up an evening of drinking at a hotel in San 


‘Diego where they met the plaintiffs. Some- 


one suggested they drive to an all-night 
barbecue stand for something to eat. A 
soldier, one of the party who was not in- 
toxicated, drove the defendant’s automobile 
away from the hotel in search of the bar- 
becue stand, but not knowing San Diego, 
he was unsuccessful in his efforts. 


The party finally found themselves in a 
part of San Diego far from their objective, 
the barbecue stand. At this point, the de- 
fendant directed the driver to stop the car, 
and despite all protests he took over at the 
wheel. About fifteen minutes later the col- 
lision took place and as a result the plaintiffs 
received personal injuries from which they 
sought recovery. The trial court awarded 
the plaintiffs damages and the defendant ap- 
pealed the judgment. 


According to the court “the question of 
the contributory negligence of the plaintiffs 
must depend on their duty, as reasonably 
prudent persons, to have left the automobile 
when it was stopped to permit defendant to 
take the wheel and thereafter drive the car.” 
It would appear that when the defendant 
undertook to drive his car, the plaintiffs were 
suddenly placed in a dangerous situation. 
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any of They had the choice of remaining in the car concluding the plaintiffs should not be held 


Texas and face the danger of riding with a_ guilty of contributory negligence because 
ay drunken driver, or of leaving the car in a subsequent events proved they had made an 
873, district of San Diego, where very few ladies _ ynwise choice in seeking to avoid that peril. 
Abilene, would venture forth on the streets alone at Therefore the judgment was affirmed. 


one o'clock in the morning. Adopting the 


M , McCance v. Montroy; Crocker v. Same. 
» Mims rule “to the effect that when a person is 


California District Court of Appeal, Fourth 


put, without - -— . — - District. June 27, 1946. 25 CCH Aurto- 
peru, 1@ may no ye neid strictly account- MOBILE CASES 983. 


able if, in the light of full deliberation, it 
finally appears that some other course might William K, Young, for Defendant. 

have been wiser than the one he instinctively Ray Miller, C. H. Augustine, Arthur F. H. 
followed,” the trial court felt justified in Wright, for Plaintiff. 
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At a recent address in Chicago, Elmer Warren Sawyer, counsel for the National 
Association of Casualty and Surety Underwriters discussed the insurance situa- 
tion created by the Southeastern Undrewriters’ decision and the enactment of 
P. L. 15 with specific reference to the position of the producer. He pointed out 
that the New York Department was the only insurance department in the United 


am States capable of administering the All-Industry rating bills. In other states it 
ape would require a tremendous outlay of money to equip such a department. “The 
Some- All-Industry bills are patterned upon New York regulation when there are many 
-night millions of people and many billions of property values. ... I do not believe that 
it. A Congress intended that kind of regulation in the several states. It said regulation 
lot in- by the states—plural—is in the public interest. I believe that Congress and the 


mobile people . .. will be better satisfied with a degree of regulation that will adequately 
e bar- protect ... without entailing unreasonable expense to the people of the state, and 


Jieor ee ° oe 
Diego, that can be administered by the insurance commissioner, . 
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at the “In the early days of our jurisprudence, many actions were brought to a 
e col- summary conclusion by reason of mistakes as to form. These decisions resulted 


intiffs frequently in miscarriages of justice. The only meritorious result of dismissing 


1 they suitors on technicalities was to create a Bar adept in the sciences of pleading. 


arded 
nt ap- 


For many years the trend has properly been in the other direction. The aim of 
courts and legislatures is to abolish technicalities and enable suitors to have the 
merits of their controversies fully tried.”—Katzenbach, J. in Wilson v. Dairymen’s 


ae League Cooperative Assn. (1928) 105 N. J. L. 188, 190, 143 Atl. 454, 455. 
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car. 

ndant “. .. metaphysical distinctions are not always helpful in the administration 
were of justice.’—Atwood, J., in In re Richards (1933) 333 Mo. 907, 63 S. W. (2d) 


ation, 672, 676. 


Td — 
Hnvvuvnanvivnetcinvaeniuneencanunaanannuevnnvannsneveensayseugvnuaeeve guava UaneUtaNoUUUaetUtnUanneanenacaneneanuaaueasnannevnacnnsaueneeveeeseaeveaveceasueaeensuncecevieevaeanueneavaunseeveuesnucnnucgnnnt 


1946 AUTOMOBILE PAGE 767 





IN THE CURRENT PARADE OF oe WATT 


An Economizer Explodes (Ohio) 769 
Burglary of Food Stamps (N. Y.) 770 


Charitable Hospital Patient Injured 
(Mo.) 


Fur Coat Damaged in Storage (N. J.) 
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CHARITABLE HOSPITAL 
PATIENT INJURED 


(MISSOURI) 


@ Liability insurance of hospital 
Immunity from liability 


Dille certainly got himself in a pickle! 
He sought care and comfort at St. Luke’s 
Hospital in Missouri, a charitable hospital, 
but instead suffered personal injuries as a 
result of the negligence of the agents and 
servants of the hospital. He brought an 
action against the hospital for damages for 
the injuries sustained, and defendant claimed 
immunity from liability because it was a 
charitable hospital. The Missouri Revised 
Statute provided for the immunity of in- 
corporated charitable institutions. Plaintiff 
admitted the corporate existence of defend- 
ant as a charitable institution, but insisted 
that since the hospital carried liability in- 
surance with the Aetna Casualty and Surety 
Company, its status as a charitable organ- 
ization was immaterial. The insurance pol- 
icy provided that the insurance company 
“agree to pay, in behalf of defendant herein, 
all sums which said defendant should be- 
come obligated to pay by reason of the lia- 
bility imposed upon it for damages... up 
to the sum of $10,000.00.” Said insurance 
company further agreed “to defend in the 


name, and on behalf of said defendant any 
suit . . . and to furnish attorneys and in- 
vestigators at no cost to the defendant here- 
in, and to pay the court costs of this suit.” 
Plaintiff therefore averred that by reason of 
the foregoing, “the defendant is directly and 
completely insured by the said insurance 
company against the payment of any sum 
whatever because of this suit,” and alleged 
the insurer’s insolvency and ability to fulfill 
the obligations of the policy. 

Plaintiff contended that under the Mis- 
souri cases, the “sole reason and basis” for 
the immunity of charities from tort liability 
is the trust fund doctrine; that that doctrine 
did not apply to the facts of this case be- 
cause the policy of insurance effectively pro- 
tected against the diversion of the trust 
funds of the hospital to the payment of 
plaintiff's claim, and, therefore, the reason 
for the rule of immunity having failed, the 
rule itself fails. However, defendant con- 
tended that the basis of its immunity was, 
under the adjudicated cases, that of public 
policy so that the presence of liability in- 
surance did not destroy, impair or affect its 
immunity, and that the fact that it carried 
liability insurance was wholly immaterial. 

While the cases seemed to treat the two 
theories, trust fund and public policy, under 
separate heads, the distinction is more ap- 
parent than real, the court stated, and, at 
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the bottom, they are the same, the trust fund 
doctrine being the “child” or “offspring” of 
the doctrine of public policy. The immunity 
granted to charitable organizations, whether 
on the trust fund or the public policy theory, 
was upheld. The court went on to say that 
since the plaintiff's claim was based on the 
foundation on which the rule of immunity 
rested, “it is unnecessary to notice the cases 
from states having qualified liability where 
the presence of insurance appears to have 
an effect.” Judgment for defendant hospital 
was afirmed.—Dille v. St. Luke’s Hospital. 
Missouri Supreme Court. September 9, 1946. 
6 CCH Fire AND CASUALTY CASEs 138. 


AN ECONOMIZER EXPLODES 


(OHIO) 


e Fire insurance policy 
Extended coverage 





Plaintiff brought an action for $70,523 for 
damages sustained when an economizer in 
his plant exploded. The fire insurance 
policy covering the plant at the time of the 
explosion contained the following endorse- 
ment: “This policy is issued in lieu of a 
binder for the purpose of accounting for the 
premium to be paid. It is the mutual in- 
tention of the insured and the company and 
each hereby agrees to substitute in place of 
this policy, one written at the proper legal 
rates and on the proper legal form as soon 
as the necessary information to do so is 
received from the legally constituted rating 
bureaus in the states in which insured prop- 
erty is located. Pending the issue of policies 
in place of this one, the conditions of Policy 
No, F-1364572 shall govern the adjustment 
of losses suffered hereunder.” 


Policy No. F-1364572, the former policy 
provided fire insurance, and contained an 
“extended coverage” endorsement: “In the 
application of the conditions stipulated in 
the attached Fire Insurance Policy, wherever 
the word ‘fire’ occurs it shall also be held 
to mean ‘explosion’, riot and civil commo- 
tion and loss of damage by aircraft.” 


Plaintiff attached the policy, which was in 
force at the time of the loss as an exhibit to 
the amended complaint and alleged that it 
covered the loss which it had sustained. 
Defendant filed a motion to require a bill of 
Particulars itemizing the loss and damages 


alleged to aggregate $70,523. The court re- 
fused this because it was a purely evidentiary 
matter, and on the motion to dismiss the 
amended complaint the court said, “In view 
of the concise and direct pleadings contem- 
plated by the Federal Rules of Civil Pro- 
cedure, I think this was sufficient, it was 
not necessary for the plaintiff to allege the 
evidentiary facts upon which he will rely to 
support his interpretation of the policy. If 
the explosion coverage was ‘in accordance 
with the standard Extended Coverage En- 
dorsement’ as stated in affidavit, the 
amended complaint cannot be dismissed be- 
cause it is not shown that an explosion in 
an economizer was excluded from the cov- 
erage of such endorsement.”—Medusal Port- 
land Cement Company, plaintiff v. Pearl 
Assurance Company, Ltd., defendant. United 
States District Court, Northern District of 
Ohio, Eastern Division. July 23, 1945. 6 
CCH Fire Cases 143. 

C. W. Sellers, Guardian Building, Cleveland, 
Ohio for Plaintiff. 


Frank X. Cull, Bulkley Bldg., Cleveland, Ohio, 
for Defendant and Third-Party Plaintiff. 


H. J. Crawford, Union Commerce Blidg., 
Cleveland, Ohio for the Hartford Steam Boiler 
Inspection and Insurance Company, Third-Party 
Defendant. 


FUR COATS 
DAMAGED IN STORAGE 


(NEW JERSEY) 


e Inland marine insurance policy 
Frivolity of complaint 


A “Furrier’s Customers Policy” was is- 
sued by defendant insurer to co-defendant 
Alexander Cohen-Furs, Inc., where plain- 
tiff’s fur coats were stored. Alleging that 
the coats sustained damage within the terms 
of the policy, plaintiff brought suit against 
the insurance company. Defendant moved 
to strike the complaint on the ground that 
it was frivolous and sham in that plaintiff 
was neither a party to the contract of in- 
surance nor anything more than an inci- 
dental third party benefiicary and, further, 
that the policy provided that any loss, at 
the option of the insurer, could be paid to 
the named assured or adjusted with and 
paid to the insured’s customer or owner of 
the property. Defendant further alleged that 
it had exercised this option by paying to 
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the fur company all losses sustained by cus- 
tomers. There was an uncertainty in the 
terms of the policy. Property of the named 
insured was expressly exempted from cov- 
erage; reference was made to a customer’s 
receipt under which the insured agreed to 
effect insurance on bailor’s property; and 
provision was made for an optional and 
facility plan payment. There was a dearth 
of facts as to the manner in which the pre- 
mium was paid to defendant, whether any 
portion thereof was collected from the bailors 
of the co-defendant for that purpose, the 
customer’s express knowledge of the policy, 
and the form of the receipt issued by the 
bailee, thus leaving undetermined essential 
fact questions. 


Decided the Court: “To strike a complaint 
upon the ground it is frivolous, is inherent, 
and the statute merely confers a power 
which was exercised at common law. To do 
so, however, it must clearly appear to be 
so and to be so upon the facts alleged in 
the complaint. It does not so appear.” With 
reference to the attack upon the complaint 
that it was sham, the court ruled that the 
assertion of payment and release was pre- 
mature. “These defenses are affirmative de- 
fenses and are the subject matter of an 
answer.” Defendant’s motion to strike the 
complaint was denied.—McMahon v. Alex- 
ander Furs, Inc., et al. New Jersey Supreme 
Court. July 11, 1946. 6 CCH Fire and 
CASUALTY CASES 136. 

Altman & Backer, Chaim H. Sandler, for 
Plaintiff. 


Lloyd, Horn & Perskie, Herbert Horn, for 
Defendant Fireman's Fund Insurance Company. 


BURGLARY OF FOOD STAMPS 


{NEW YORK) 
e Insured removes safe from designated 
premises 
Coverage of policy 


The policy issued to plaintiff provided 
coverage for loss by burglary from a safe 
“while such safe or vault is located in the 
premises, or elsewhere after removal there- 
from by burglars.” The premises were identi- 
fied in an indorsement on the policy as 513 
Washington Street, Buffalo, New York. The 
policy contained a provision that the insured 
agreed that a private watchman, or watch- 
men, employed exclusively by the insured 


would be on duty within the premises at all 
times when the premises were not regularly 
open for business, and each watchman would 
make at least hourly rounds of the premises 
and register at least hourly on a watch- 
man’s clock. It was further provided that 
by acceptance of the policy, the insured 
agreed that it embodied all agreements ex- 
isting between himself and defendant re- 
lating to the insurance; that no provision 
or condition of the policy would be waived 
or altered except by written endorsement 
attached to the policy, signed by the presi- 
dent or secretary of the company and counter- 
signed by a duly authorized agent; and that 
notice to any agent or knowledge possessed 
by any agent or any other person did not 
effect a waiver or change in any part of the 
policy. The indorsement provided that if 
the premium was affected at any time by 
change in the type of safe used or other 
protection afforded or because of a change 
in the amount of coverage required, the 
insurer agreed to readjust the premium on 
a pro-rata basis. Below the column headed 
“Description of Safe and Protection” ap- 
peared the statement “Private Watchman 
on Clock.” 


About six weeks prior to the burglary, 
plaintiff moved the safe to another address, 
134 W. Eagle Street, Buffalo, New York. 
On Sunday, in the daytime when the prem- 
ises were not open for business and when 
no watchman was on duty, some Surplus 
Marketing Administration food stamps were 
stolen from the safe. Defendant denied 
liability for the loss upon the ground that 
the policy did not cover a loss occurring at 
the Eagle Street premises and that plaintiff 
had breached its warranty with respect to 
providing day watchman service. Plaintiff 
recovered judgment in the trial court upon 
the theory that, while removal of the safe 
from the location specified in the policy con- 
stituted a breach of warranty, nevertheless, 
under Section 150 of the Insurance Law, 
plaintiff was entitled to recover unless such 
breach materially increased the risk of loss. 

The Appellate Division reversed, stating, 
“This section, in our opinion, does not aid 
the plaintiff because the change of location 
was not a breach of warranty within the 
meaning of this section; in fact and in legal 
effect, it was a withdrawal of the insured 
property from the coverage of the policy.” 
Plaintiff appealed, arguing in the Court of 
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Appeals that the indorsement permitted a 
change of location; that, by proper con- 
struction of the policy and its indorsement, 
no day watchman was necessary; that de- 
fendant had received notice of the change 
of location and had issued the policy with 
the knowledge that no day watchman was 
provided and had thus waived the right to 
claim a forfeiture; that the change in loca- 
tion did not materially increase the risk; 
and that defendant, with full knowledge of 
the facts constituting the alleged forfeiture 
interrogated and examined plaintiff pursu- 
ant to the terms of the policy and thus 


estopped itself to assert a forfeiture. The 
Court of Appeals completely agreed with 
the Appellate Division. “Under the clear 
and unambiguous provisions of the policy, 
the loss which plaintiff suffered at the West 
Eagle Street premises was not within the 
coverage of the policy.” Judgment for the 
insurer was affirmed.—County of Erie v. 
Continental Casualty Company. New York 
Court of Appeals. June 6, 1946. 6 CCH 
Fire and CAsuatty Cases 138. 

Edward D. Siemer, Ralph A. Lehr, for Ap 
pellant. 

Frank Gibbons, for Respondent. 


a 


Texas Prefers Windstorm Deductible to Increased Rates 


As of September Ist there will be a $100 deductible on all windstorm and 
extended coverage policies covering properties exclusive of farms on which the 


deductible will be $50. 


It was decided that this was preferable to a rate increase 


of from 70% to 100% inasmuch as it will be a boon to those who have no damage 


not to have the rates increased. 


Furthermore with the reduction in small claims 


there will be a reduction of insurance rates. 


Settling The Law 


“T have said thus much in this case, because it is of great consequence that 
the law should be settled in this point, but I don’t know whether I may have 


settled it, or may not rather have unsettled it. 
stirred these points, which wiser heads in time may settle.” 


But however that happen, I have 
Holt, C. J., in 


Coggs v. Bernard, (1704) 2 Ld. Raymond, 107, 114. 


Assault by Fellow-Employee Not Compensable 


Where an employee was struck over the head by a fellow-employee wielding 


a shovel, and the cause of this altercation was a preexisting quarrel, while it can 
be said that the accident happened in “the course of” the employment, the Court 
of Appeals of Maryland said that inasmuch as there was no causal connection 
between the employment and the injury, it could not be said that the injury 
“arose out of” the employment. Rice v. Revere Copper & Brass, Inc., June 12, 1946. 
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IN THE CURRENT PARADE OF ey SAT 


Accident at Sea (Pa.) 
Consultation With a Physician (N. J.) 


Delivery of Policy Six Months After 
Death (Pa.) 


Increased Risk of Loss (Tenn.) 


Medical 
(Calif.) 


No Trace of Liquor (Ga.) 


Service Is Not Insurance 


Plane Kills Ground Man (Ohio) 
Validity of Service (S. C.) 


Vested Right of Original Beneficiary 
(Mo.) 


War Department Records Are Admis- 
sible (Calif.) Tepes 778 


Was the Policy Pre-Dated? (Colo.).. 779 
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ACCIDENT AT SEA 


(PENNSYLVANIA) 


e War risk insurance 
Fall during blackout 


Numerous accidents happened as the re- 
sult of blackout regulations imposed on ships 
at sea during the war. In this case, the 
plaintiff suffered a mishap which has left a 
permanent weakness of the left arm and he 
now sought to recover the proceeds of War 
Risk Insurance, or a sum of $5,000. Murphy 
had been employed by the defendant for a 
voyage from an East Coast port to undis- 
closed ports anywhere in the world and 
return. 


On October 23, 1942, while the vessel was 
in convoy, under control of the Navy, the 


plaintiff was on lookout until about 7:40 
p. m. when he was directed to go below 
to call the next watch. At this time of the 
evening the ship was in total darkness due 
to the blackout regulations imposed on the 
ship by Naval authorities. While proceed- 
ing to call the quartermaster, the plaintiff 
stepped into a doorway which he thought 
led to the passageway but which was actu- 
ally the doorway to a ladder leading to the 
shelter deck. As the plaintiff stepped in and 
parted the blackout curtains, he lost his 
balance on the narrow ledge at the top of 
the ladder and fell down to the shelter deck 
below. As a result of the blackout the 
plaintiff sustained a permanent disabling 
weakness of the left shoulder which has 
affected his left arm. 
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The scope of the insurance as provided 
by the Maritime War Emergency Board 
provides inter alia against bodily injury 
“directly occasioned by capture, seizure, de- 
struction by men of war, piracy, takings at 
sea, arrests, restraints and detainments and 
other warlike operations, Principal 
contention of the defendant was that the 
facts relied upon by the plaintiff do not con- 
stitute a war-like operation or a war risk. 
However, it was the opinion of the review- 
ing judge that as long as the vessel was 
proceeding under Naval orders in a convoy, 
and as long as blackout regulations had been 
imposed on the ship by tke Naval authori- 
ties, this was the proximate cause of the 
plaintiff's injuries. Because of this fact, a 
judgment was made in favor of the plaintiff. 
Murphy v. United States War Shipping 
Administration. United States District 
Court, Eastern District of Pennsylvania. 
Findings filed March 20, 1946. 11 CCH 
Lire Cases 1044. 

Freedman & Goldstein, Abraham E. Freed- 
man, Philadelphia, Pa., for Plaintiff. 


Gerald A. Gleeson, U. S. District Atty., 
Charles R. Sheidy, Jr., Asst. U. S. District 
Atty., Philadelphia, Pa., for Defendant. 


CONSULTATION 
WITH A PHYSICIAN 


(NEW JERSEY) 
e Fainting spells 
Observation and tests at hospital 
Negative reports 


In his application for life insurance the 
decedent stated that he had not consulted 
any physician for a disease or ailment of the 
brain or nervous system and that he had 
not consulted or been treated by a physician 
within the previous five years. The policy 
was issued in May, 1936, and the insured, 
who drove a truck for a cleaning and dyeing 
concern, carried on his customary occupa- 
tion in apparent good health until his sudden 
death in November, 1937, from a hemor- 
rhage of the brain covering. In 1933 the 
insured had fainting spells and consulted 
one Dr. Finesilver. He was sent to the 
hospital for five days and received num- 
erous tests. The results were all negative 
except for the disclosure of a slight nystag- 
mus, a rhythmic motion of the eyes which 
might be an indication of some nervous 


disease. Dr. Finesilver studied the hospital 
reports and informed the insured that 
“nothing was the matter with him.” It was 
his opinion that the: fainting spells were the 
result of stress and strain arising out of 
financial reverses. He considered the in- 
sured’s health perfectly normal. The in- 
surance company suggested that the fainting 
spells of 1933 were caused by a brain tumor, 
which finally brought about the insured’s 
death some four or five years later, but the 
medical testimony indicated that this possi- 
bility was remote. 


The insured went to Dr. Finesilver and 
the hospital to learn whether he had any 
ailment or disease. He was told that they 
had found none. He did not consult them 
and was not treated for any illness or ail- 
ment. “Consultation with a physician in 
order to discover if any trouble is develop- 
ing so that it may be treated in its early 
stages is not included within the scope of an 
insurance application question as to whether 
the insured has consulted a physician for 
any ailment or disease. . . . His answers 
were truthful.” The insurance company’s 
bill was dismissed.—Metropolitan Life In- 
surance Company v. Urback. New Jersey 
Court of Errors and Appeals. May 3, 1946. 
11 CCH Lire Cases 873. 

McCarter, English & Studer, George W. C. 
McCarter, for Appellant. 


Klein & Klein, Edward Gaulkin, for Re 
spondent. 


DELIVERY OF POLICY 
SIX MONTHS AFTER DEATH 


(PENNSYLVANIA) 


e@ National Service Life Insurance 
Nonpayment of premiums 
Affirmative defense 


Whether or not premiums for a National 
Service Life Insurance policy were paid 
through the date of the insured’s death was 
the focal issue in a suit by the beneficiary to 
recover benefits under the policy. The fact 
that death occurred some six months prior 
to delivery of the policy did not operate to 
waive premium payments prior to that time. 
The substantial issue raised by defendant’s 
motion to dismiss was whether the burden 
rested upon plaintiff to establish that the in- 
surance contract was in force and effect at 
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the time of the insured’s death. Plaintiff 
asserted that nonpayment of premiums was 
an affirmative defense. The courts were 
split on the question. One group took the 
view that the policy was a year to year con- 
tract, that therefore payment of premiums 
was a condition precedent and that the risk 
of non-persuasion rested upon plaintiff The 
other group adopted the theory that a con- 
tract of insurance is a contract for life sub- 
ject to forfeiture for failure to pay premiums, 
which is a condition subsequent, and that 
the insurer carries the risk of non-persua- 
sion. The prevailing weight of authority 
was found to have accepted the latter theory. 


Concluded the Court: “Plaintiff has 
established that the contract was executed 
and that the insurance was granted. . 
Consequently, even if the risk of non-per- 
suasion were on the plaintiff, the defendant 
herein has the burden of going forward with 
the evidence. . . . Generally the burden of 
persuasion settles on the party on whom it 
rests more lightly. That party in this case 
is the defendant, for it is a simple matter 
to show, by the proper records, that pay- 
ments of the premiums were not received. 
Such evidence would be effective. The 
plaintiff, on the other hand, would meet with 
the very difficult task of establishing pay- 
ments by a person now deceased and would 
be faced with defeat in the trial only be- 
cause of the deceased’s failure to maintain 
records of payment.” Defendant’s motion 
to dismiss was denied.—Rodgers v. United 
States. United States District Court, Eastern 
District of Pennsylvania. June 28, 1946. 11 
CCH Lure Cases 1030. 

B. Nathaniel Richter, Abe J. Goldin, Philadel- 
phia, Pa., for Plaintiff. 


Gerald A. Gleeson, U. S. Atty., James P. 
McCormick, Asst. U. S. Atty., Philadelphia, Pa., 
for Defendant. 


INCREASED RISK OF LOSS 


(TENNESSEE) 
e Misrepresentations in application 
Asthmatic bronchitis 
Death 20 days after policy issued 


The insured spent ninety-five days in a 
hospital suffering from asthmatic bronchitis. 
Seventy-two days after his release from the 
hospital he signed an application for a life 
insurance policy in which he stated that he 


had never suffered from asthma or tubercy- 
losis, had not been under the treatment of a 
physician within the last five years, and had 
never been under treatment in any clinic or 
hospital. Relying upon the truth of these 
statements, defendant issued the policy, 
The insured died of bronchial pneumonia 
just twenty days after the policy was issued. 
Plaintiff stated in the proof of death that 
the health of the deceased was first affected 
ten years before his death. Suit was brought 
by the beneficiary to recover the face 
amount of the policy, the insurer defending 
on the ground that the insured had made 
misrepresentations of fact in his application 
which increased the risk of loss and thus 
rendered the policy void. 


Concluded the Court: “It is our opinion 
that the misrepresentation of the insured 
concerning his recent illness and hospitaliza- 
tion increased the risk of loss. We cannot 
escape the conclusion that such misrepre- 
sentations would naturally and reasonably 
influence the judgment of the insurer in re- 
gard to the issuance of this policy of insur- 
ance.” The trial judge erred in refusing to 
sustain defendant’s motion for a directed 
verdict.—Standard Life Insurance Company 
of The South v. Perry. Tennessee Court 
of Appeals, Middle Section, Nashville. Filed 
June 29, 1946. 11 CCH Lure Cases 915. 

Tyree B. Harris, III, Walker & Hooker, Nash- 
ville, Tenn., for Plaintiff in Error. 


J. L. Reynolds, Nashville, Tenn., for De- 
fendant in Error. 


MEDICAL SERVICE 
IS NOT INSURANCE 
(CALIFORNIA) 
® Medical service 

Not under insurance laws 


Does a non-profit medical service engage 
in the business of insurance? The Cali- 
fornia state insurance commissioner thought 
it did, and the plaintiff, the California Physi- 
cians’ Service, maintained that its service 
was not insurance as defined within the 
meaning of the regulatory statutes of Cali- 
fornia. A trial court had upheld the medical 
service, and the insurance commissioner ap- 
pealed from this determination. The prin- 
cipal question for decision concerned the 
organization’s right to operate, without the 
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commissioner’s supervision, for the purpose 
of defraying the expense of medical care in- 
curred by its dues-paying members. 


The service is a pioneer attempt by the 
physicians and surgeons of California to 
make available medical care for those who 
desire it and, because of financial limitations, 
find the cost of sickness a burden not easy 
to bear. According to the trial court, the 
rendition of medical and surgical services 
by the professional members of the medical 
service, and the acceptance of payment for 
such services, from funds contributed by the 
beneficiary members of the organization, 
does not constitute the transaction:of an in- 
surance business under the insurance laws 
of the State of California. 


“All of the elements of insurance are 
present in the Service’s plan,” says the com- 
missioner. “There is no real distinction be- 
tween service and insurance, and by its 
contracts the corporation has obligated itself 
to furnish medical care. The Service’s plan 
of operation is not excepted by statute from 
the supervision of the insurance department, 
and the Service is not a consumer coopera- 
tive, but a corporation organized for the 
profit of the professional members. The 
nature of the medical service, and of the 
contracts it offers, requires the application of 
the insurance laws to its affairs in order to 
prevent exploitation of the public.” This 
was the substance of the insurance commis- 
sioner’s attack upon the judgment of the 
trial court. 


In turn the plaintiff replied to the com- 
missioner’s contentions declaring that it is 
not engaged in the insurance business but it 
is rendering personal service, as distin- 
guished from indemnity, compensation for 
which is limited to the resources of a pooled 
fund; that the professional members, not the 
Service, assume any and all risk; and that it 
is actually a producer-consumer cooperative. 


Summing up the case the reviewing court 
declared that the business of the plaintiff 
lacks one essential element necessary to 
bring it within the scope of the insurance 
laws, that is, it assumes no risk. Under the 
provisions of the contracts or group agree- 
ments, the medical service is a mere agent 


or distributor of funds. Another reason for 
holding that the plaintiff is not engaged in 
the insurance business is that, as a whole, 
“service” rather than “indemnity” is its 


principal object and purpose. The judg- 
ment of the lower court was affirmed. Cali- 
fornia Physicians’ Service v. Garrison, 
Insurance Commissioner of the State of 
California. California Supreme Court. August 
27, 1946. 11 CCH Lure Cases 1033. 
Hartley F. Peart, Howard Hazzard, 111 Sutter 
Street, San Francisco, Cal., for Plaintiff. 


Robert W. Kenny, Atty. Gen., Theodore A. 
Westphal, Deputy Atty. Gen., Harold B. Hass, 
Deputy Atty. Gen., 600 State Bldg., San Fran- 
cisco, Cal. for Defendant. 


NO TRACE OF LIQUOR 


(GEORGIA) 


e Insured and beneficiary killed 
Estate sues to recover 


A policy had been issued by the defendant 
insurance company to the insured which in 
part provided it did not “cover the loss or 
injury sustained by the insured while he had 
physically present in his body alcoholic or 
intoxicating liquors in any degree.” Evi- 
dence at the trial showed that the insured 
drank one or more highballs sometime dur- 
ing the evening about four to five hours 
prior to the accident which took her life 
and the life of her husband. In the policy 
in question, the husband had been named 
his wife’s beneficiary, and the plaintiff ad- 
ministrator now sued the defendant insur- 
ance company to recover the face amount of 
the policy. 


The doctor who admitted the insured to 
the hospital and treated her until her death 
a few minutes later, testified in part, “I did 
not detect any evidence that she had been 
drinking nor did I smell alcohol on her 
person. . . . I do not swear that Mrs. 
Gartrell had not had any intoxicating liquor 
prior to the time I made the examination, 
but only that I did not detect any.” A ver- 
dict was rendered in favor of the plaintiff, 
and exception was made by the defendant 
to the judgment of the trial court which had 
overruled the defendant’s amended motion 
for a new trial. 


The Court of Appeals of Georgia decided, 
that whether or not the insured had physi- 
cally present in her body alcoholic or intoxi- 
cating liquors at the time she was injured 
was a question for the jury. Likewise, the 
question of how long the alcoholic or intoxi- 
cating liquors would remain in the body of 
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the insured, was a problem for the jury to 
decide. The evidence offered in this case 
authorized a verdict in favor of the plaintiff, 
no error of law appeared, and the court 
did not err in overruling the defendant’s 
motion for a new trial. The judgment for 
the defendant-in-error was therefore affirmed. 
Life & Casualty Insurance Co. of Tennessee 
v. Gartrell, Adm. Court of Appeals of 
Georgia, September 5, 1946. 11 CCH LIFE 
CAseEs 1046. 

Carl B. Copeland, Atlanta, Ga., for Plaintiff. 


Hugh Dorsey, Jones, Williams & Dorsey, At- 
lanta, Ga., for Defendant. 


PLANE KILLS GROUND MAN 


(OHIO) 


e Ground crew member killed 
Interpretation of insuring clause 


The Goodyear Aircraft Corporation had 
provided an accident policy providing for 
coverage of all its employees. In part the 
policy covered: “All employees:—while 
engaged in flight testing of aircraft or while 
acting as pilots or crew members of any 
aircraft including entering or alighting from 
aircraft and also including being struck on 
land or water by a moving aircraft or mov- 
ing aircraft part while acting in the course 
of their employment . 


It had been admitted that the decedent 
was killed in the course of his employment 
as a “ground crew member” by being struck 
by a moving aircraft. The case had been 
submitted to the District Court of the 
United States on the pleadings, stipulation 
and agreed statement of facts, and briefs. 
The sole question is whether the policy of 
insurance issued by the defendant covered 
the plaintiff’s decedent at the time of his 
death. 


In interpreting the policy, the defendant 
contended that “flight testing of aircraft” 
meant the testing of aircraft in flight, and 
because the decedent was on the ground he 
could not be covered by terms of the policy. 
On its behalf, the plaintiff contended that 
“flight testing of aircraft” includes “. .. the 
flight itself, and the handling of crabs or 
complaints and repairs et cetera in between 
flights.” The court ruled that since there 
were two equally plausible interpretations, 
under the law the one must prevail which is 


most favorable to the insured. The court 
was constrained to give judgment for the 
plaintiff. Rhodenbaugh v. Preferred Acci- 
dent Insurance Company of New York. 
United States District Court. Northern 
District of Ohio, Eastern Division. July 10, 
1946. 11 CCH Lire Cases 1043. 

Charles P. Scanlon, Second National Bldg., 
Akron, Ohio, for Plaintiff. 


Howard C, Walker, Second National Bldg., 
Akron, Ohio for Defendant. 


PRIOR REJECTION 
MATERIAL TO RISK 


(PENNSYLVANIA) 


@ Voidance of policy 
False answers to application 
questions 


In his application for insurance plaintiff's 
husband denied that he-had consulted or 
been treated by any physician with regard 
to a personal ailment within the past five 
years and denied that any application by 
him for insurance had ever been rejected, 
postponed, refused, rated up, or withdrawn. 
At the trial, it affirmatively appeared that 
the insured had previously made applica- 
tion to another life insurance company and 
had been rejected for the reason that he was 
found not to be an insurable risk and that 
a doctor had treated him, within a period 
of five years prior to the date of the ap- 
plication, for rheumatism, bronchitis, and 
acid stomach. During the course of the 
treatment, the doctor discovered that the 
insured had an organic heart condition, but 
he did not treat him for this ailment or dis- 
cuss it with him. The jury found for the 
beneficiary, but the trial judge entered judg- 
ment for the insurer n.o.v., basing his action 
on the false answer to the question with 
regard to other insurance. The evidence as 
to medical history, being the oral testimony 
of a physician called as a witness by de- 
fendant, was properly submitted to the jury. 
Plaintiff based her appeal solely on the 
ground that defendant had failed to prove 
that the insured knew the answer to the 
question was false or that he had otherwise 
acted:in bad faith. 


Although the insured was not notified that 
his application with the other insurance com- 
pany had been rejected, bad faith could be 
inferred from his failure to reveal that he 
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had made such application. He knew that 
the policy had not been issued nor the appli- 
cation withdrawn. This was a non-medical 
plan of insurance under which the insured 
was not required to submit to a medical ex- 
amination, and the insurer relied largely 
upon the answers in determining whether 
a policy would be issued. The prior rejec- 
tion was material to the risk, and the false 
answer pertaining thereto permitted the in- 
surer to avoid the policy. Judgment for the 
insurer was afirmed.—Blough v. Modern 
Woodmen of America. Pennsylvania Super- 
ior Court. Filed July 19, 1946. 11 CCH Lire 
Cases 967. 

Archibald M. Matthews, Somerset, Pa., for 
Appellant. 

Charles F. Uhl, Ealy & Uhl, Somerset, Pa., 
for Appellees. 


VALIDITY OF SERVICE 


(SOUTH CAROLINA) 


@ Policy issued and delivered in for- 

eign state 
Premiums mailed from South Caro- 

lina 

The insured died in army service, and 
summons and complaint were served on the 
State Insurance Commissioner under the 
provisions of the Uniform Unauthorized In- 
surers Act. The insurance company promptly 
moved to set aside such service on the first 
two grounds permitted under Section 7 (c) 
of the Act, namely, that no policy or con- 
tract was issued or delivered to a citizen or 
resident of South Carolina and that de- 
fendant is not now and never has been 
operating in or transacting any business in 
South Carolina. The policy was applied 
for in New York City by the insured, who 
gave his address as 495 Manhattan Avenue, 
New York City. The policy was issued at 
singhamton, New York, and delivered to 
the insured in New York City. The insured 
was inducted into military service at New 
York City and gave as his home address 
310 West 120th Street, New York City. 
After his death plaintiff filed her claim with 
defendant, giving the insured’s last address 
as 310 West 120th Street, New York City. 
For some time prior to entering the armed 
service, and during such service, the insured 
or plaintiff mailed premiums to defendant’s 
New York office, accompanied by the pre- 


mium receipt book. The records of these 
payments were entered and the book re- 
turned to plaintiff or the insured at Sum- 
ter, South Carolina. 

Said the court: “In the instant case the 
policy was issued and received in the State 
of New York, and no part of the contract 
was consummated within South Carolina 
unless the issuance of a new premium re- 
ceipt book which was mailed from New 
York to the insured at Sumter, South Caro- 
lina, while he was living or visiting with 
the appellant there, and the crediting of 
such payments thereon as were mailed to 
the home office and the returning of same 
to the insured or appellant at Sumter, South 
Carolina, is to be so considered. . . . The 
defendant does not own property or main- 
tain agents in this State, and ‘this court is 
of the opinion that the circuit judge was 
justified under the evidence in holding that 
no contract of insurance was issued or de- 
livered to a resident of this State and that 
defendant was not doing business in this 
State within the meaning of the statute. 
; To hold otherwise would allow a 
policyholder to subject the company to the 
jurisdiction of any state simply by mailing 
a premium from, that state whether the 
company so wished or not.” Judgment set- 
ting aside and vacating the summons and 
complaint was affirmed.—Sanders, Admx. 
v. Columbian Protective Association of 
Binghamton, N. Y. South Carolina Su- 
preme Court. Filed March 12, 1946. 11 
CCH Lire Cases 710. 

M. W. Seabrook, Sumter, S. C., for Appellant. 


Lee & Moise, Sumter, S. C.; John A, Millener, 
Rochester, N. Y., for Respondent. 


VESTED RIGHT OF 
ORIGINAL BENEFICIARY 


(MISSOURI) 
e Interpleader action 
Beneficiary changed from wife to es- 
tate 
Original beneficiary v. administrator 


When plaintiff and the insured were mar- 
ried, she immediately joined him in his busi- 
ness as an itinerant photographer, which 
he conducted by organizing a group of solic- 
itors who traveled from town to town can- 
vassing customers. These prospects were 
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reported and later called upon by photo- 
graphers and salesmen. Photographs were 
taken and sales made. The insured usually 
made the deliveries and collected the money. 
The business netted an income of approxi- 
mately $15,000 a year. The insured’s wife 
began working with him as a solicitor, but 
from 1933 on she had charge of the advance 
group of solicitors and supervised and 
planned their work. Eight years after their 
marriage, the insured and his wife discussed 
with defendant’s manager the nature of the 
business they had been engaged in. The 
insured stated that he had not paid his wife 
for her services in the business and that he 
was going to take out life insurance for her 
benefit as payment for her services. As a 
result of this conference, the agreed-upon 
policy was issued and delivered to the in- 
sured. Apparently the insured was a pe- 
riodic drinker and frequently would enter a 
town and engage in an extended drinking 
spree, spending whatever money he had 
collected. At any rate, two years after the 
policy had been issued to the insured, he 
went to defendant’s manager, told him that 
he was arranging with the bank for a loan 
and asked for forms so that the policy 
could be used as security for the loan. The 
manager advised him that it would require 
his wife’s signature, to which the insured 
replied that he did not wish her to know 
anything about it if it could be accom- 
plished without her knowledge. Defendant's 
manager advised the insured that the only 
way to accomplish this would be to change 
the beneficiary to his estate and then make 
an assignment to the bank. This was done. 
The assignment contained a provision that 
“Any nomination of beneficiary under said 
policy heretofore made and any method of 
optional settlement heretofore elected there- 
under are hereby revoked.” Four years 
elapsed, and the insured’s wife was granted 
a divorce from him. His death followed 
some six months later, at which time his 
loan from the bank was still outstanding. 
The insurance company deducted the amount 
of the indebtedness to the bank from the 
amount due on the policy and paid the bal- 
ance into the court in an interpleader pro- 
ceeding. 

The trial court adjudged that the pro- 
ceeds belonged to the insured’s estate. The 
insured’s former wife contested the decision 
vigorously, claiming that she acquired a 


vested right in the insurance policy in its 
inception. Agreed the court: “Thomson 
acknowledged that he was obligated finan- 
cially to his wife. He took out this policy 
in consideration of that obligation and she 
thereafter continued to work as theretofore. 

He reiterated to different parties on 
numerous occasions that he had taken out 
this policy for the benefit of his wife and 
why he had done so. Some of these ad- 
missions or statements were made long 
after the beneficiary named in the policy 
had been changed to his estate in connec- 
tion with securing the loan from the bank. 
Even after the parties were divorced, he 
stated to her lawyer,’in her presence, that 
she had this insurance. . . . She fully per- 
formed her part of the contract and as 
against the insured or his estate she ac- 
quired a vested right notwithstanding the 
fact that the policy by its terms reserved 
to the insured the right to change the bene- 
ficiary.” Judgment for the administrator 
was reversed and the cause remanded with 
directions to enter judgment for the former 
wife.—Caroline Thomson v. Freeman J. 
Thomson, Adm. United States Circuit 
Court of Appeals, Eighth Circuit. July 26, 
1946. 11 CCH Lire Cases 984. 


Harry A. Hall, Schultz & Bodney, White & 
Hall, for Appellant. 


Harvey E. Hartz, for Appellee. 


WAR DEPARTMENT RECORDS 
ARE ADMISSIBLE 





(CALIFORNIA) 


@ Collision of army aircraft 
Aviation rider 
Proof of death 


The insured’s policy contained a rider 
which limited defendant’s liability to the 
reserve on the policy in the event of death 
resulting directly or indirectly from service 
or travel, as a passenger or otherwise, in a 
noncommercial aircraft. The beneficiary al- 
leged that the insured did not understand 
the terms of the exclusion rider which he 
signed upon delivery of the policy and that 
the agent informed him that it meant that 
the double indemnity clause would not apply 
in case of death while riding in other than 
a commercial plane as a fare-paying pas- 
senger. The insured, who was inducted 
into the air service of the United States, 
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was killed in an aircraft collision while sta- 
tioned at a government bombing range in 
Florida. The beneficiary sued on a portion 
of the contract only, whereas defendant ten- 
dered the entire contract as a defense and 
pleaded that death occurred within the terms 
of the aviation rider. Plaintiff countered 
with the charge that the rider was by fraud. 
The case went to the jury on the issue that 
the rider was inoperative and on the issue 
that death under its terms was not proved. 
The jury returned a verdict for the bene- 
ficiary for the full amount of the policy. 


Deduced the reviewing court: “The jury 
might have held against plaintiff on the first 
issue and with her on the second. The rele- 
vancy of defendant’s proof of the circum- 
stances of the death thus became the core 
of the defense to the action, and if that 
evidence was admissible, its rejection was 
error of a type so prejudicial as to deny de- 
fendant a fair trial of the issues.” On the 
issue of the exclusion of defendant’s evi- 
dence of proof of the circumstances of the 
insured’s death, it was disclosed that plain- 
tif received a telegram from an officer of 
the squadron informing her of the death of 
her son “as a result of an aircraft accident.” 
Subsequently, she received a letter of con- 
dolence from the captain commanding the 
air corps, stating that her son was “en- 
gaged in training pilots and their crews for 
combat duty at the time of his death.” At 
the request of the court, preceding the trial 
of the case, the Secretary of War issued 
certification of the following facts: On Au- 
gust 31, 1943, orders were issued by the 
assistant operations officer commanding the 
480th Bombing Squadron to depart on “a 
bombing mission with fighter interception.” 
The insured and six others were named in 
the order. On the same day the authorities 
reported that the plane was struck by a 
fighter ship and that the injuries to the en- 
tire personnel (listing by name the insured 
and six others) were fatal. On September 
4, 1943, service headquarters at Atlanta, 
Georgia, reported to the War Department 
that the insured met death on August 31 
as a result of an “aircraft accident,” that he 
“was on a duty status at the time of death,” 
and that “death was incurred in line of 
duty.” Defendant also tendered the cer- 
tificate of the city clerk of Orlando, Florida, 
showing that the insured met his death “on 
a wooded area” as a result of a “plane 


crash.” All this evidence was rejected on 
the ground that it was hearsay. 


Said the court: “The error of the ruling 
is apparent, and its prejudicial effect cannot 
be questioned. Section 1953f of the Code 
of Civil Procedure (Uniform Business Rec- 
ords as Evidence Act) provides: ‘A record 
of an act, condition or event, shall, in so far 
as relevant, be competent evidence if the 
custodian or other qualified witness testifies 
to its identity and the mode of its prepara- 
tion, and if it was made in the regular 
course of business, at or near the time of the 
act, condition or event, and if, in the opinion 
of the court, the sources of information, 
method and time of preparation were such 
as to justify its admission’... . The records 
of the War Department were all made in 
the performance of official duty. The cer- 
tificate of the Secretary of War that they 
were copies of official records of his depart- 
ment was all that was necessary to prove 
their authenticity.” Judgment of the lower 
court for plaintiff was reversed.—Bebbing- 
ton v. California Western States Life In- 
surance Company, Appellant. California 
District Court of Appeal, First District. 
July 18, 1946. 11 CCH Lire Cases 998. 

Campbell, Hayes & Custer, Edwin J, Owens, 
for Appellant. 

Boccardo & Williams, for Respondent. 


WAS THE POLICY PRE-DATED? 


(COLORADO) 





e Original application rejected 
Subsequent acceptance of counter- 
offer 


Time of effect of policy 


The deceased’s application for life insur- 
ance was dated November 23, 1940, recited 
that the date of his birth was November 24, 
1904, and that his age at his nearest birth- 
day was thirty-five. The second part of 
the application contained the medical exam- 
ination and signature of the applicant and 
examiner, and was dated May 24, 1940, on 
which date his nearest birthday was thirty- 
six. He was given a receipt for his premium 
payment which stated that the insurance 
would be in force from the date of the 
completion of part two of the examination 
provided that the company found him in- 
surable and approved the policy. However, 
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on June 11, 1940, defendant’s agent wrote 
the applicant that the company had re- 
jected his application, and presented a coun- 
ter-offer. The new policy required a higher 
premium. With the letter the agent en- 
closed a policy, dated May 23, 1940, and 
suggested that the applicant sign an en- 
closed printed form of “Amendment to Ap- 
plication” and send a check for the balance 
of the premium. The applicant did not then 
accept this proposal, and nothing further 
was done until nearly three months later, 
when, on September 6, 1940, the agent per- 
sonally visited the applicant and persuaded 
him to accept a policy at the higher rate. 
The deceased thereupon paid the additional 
premium required and signed an “Amend- 
ment to Application,” dated September 6, 
1940, agreeing to the “Corrections and 
Amendments” in his application dated May 
23, 1940. In that document he was required 
to certify that he had had no illness or im- 
pairment of health since the date of exam- 
ination under the original application. Instead 
of receiving a new policy, the applicant was 
given the same policy which had been ten- 
dered to him with the letter of June 11, 
1940. It was plainly dated May 23, 1940. 
To the original application there had been 
added under the title “Corrections and 
Amendments” the words, “Issue policy with 
age of applicant advanced eight years.” The 
insured died on June 30, 1941, without pay- 
ing a second premium on the policy. De- 
fendant contended that the effective date of 
the policy was May 23, 1940, in which event 
the policy lapsed prior to the insured’s 
death. However, plaintiff claimed that the 
term of the policy should extend from Sep- 
tember 6, 1940, when the policy was deliv- 
ered and paid for, or at least from June 11, 
when the company made its counter-offer 
of a different policy at a higher rate of 


premium, Either of these dates would con- 
tinue the policy in force until the time oj 
the insured’s death. 


Summarized the court: “The original ap- 
plication was rejected. The sending of the 
policy to McClain on June 11 was only a 
counter-offer which was not then accepted. 
When on September 6 the agent of the 
company renewed the offer and induced 
McClain to take insurance and pay the pre- 
mium, McClain signed what constituted a 
new application for a different policy than 
before applied for and at a higher premium, 
This policy was by the terms of his appli- 
cation to be in effect on delivery of the 
policy and payment of premium. There is 
no word as to predating the policy and no 
word as to a term of less than ten years 
or as to the first ‘annual’ premium payment 
giving him protection for eight and one- 
half months instead of the full year. With 
this situation existing, the insurance com- 
pany delivered to McClain a policy dated 
back three and one-half months prior to 
the date when it was delivered or paid for 
or even applied for. Beyond dispute, this 
policy went into effect on September 6, 
1940, and the annual premium should have 
provided insurance coverage for one year 
from that date, unless there is evidence of 
agreement to the contrary between the par- 
ties.” The court could find no clear evi- 
dence of consideration and intention to 
predate the policy, and judgment for the 
beneficiary was affirmed.—The Columbian 
National Life Insurance Company v. Mc- 
Clain. Colorado Supreme Court. July |, 
1946. 11 CCH Lire Cases 928. 

Ellis, Melville & Winner, Norma L. Comstock, 
Norman H, Comstock, for Plaintiff in Error. 


Wood, Shuteran, Robinson & Harrington, for 
Defendant in Error. 
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Solace for Lonely Hearts 


In the New York Law Journal of September 18, 1946, it was announced that 
at a meeting of the New York City Chapter of the National Lawyers Guild, to 
be held that evening, “Charles Rothenberg will speak on the subject: ‘Common 


,” 


Problems in Matrimonial Practice’. 


On the theory that misery loves company—‘’ 
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ymstock, 
ror. 
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AN OLD BROKEN SIDEWALK Plaintiff testified that the accident oc- 
an curred “just outside the bakery, just a step 

(ILLINOIS) outside” and that the sidewalk was full of 
@ Pedestrian’s fall snow; her granddaughter, who was with her 
Lack of evidence at the time of her accident, testified that her 
grandmother and she “walked out until she 
tripped. There was a little snow on the 
sidewalk; it was windy and the snow blew 
all over; . . . she fell between the stoop 
and the curbstone in the middle where the 


” 


For several years, a particular sidewalk 
in the defendant city was in a broken con- 
dition. On the date of plaintiff’s fall, this 
portion of the walk was covered with snow, 
which was the prevailing condition in the 
defendant city of Berwyn, Illinois. Plaintiff stones are loose. 
stepped into the hole because it was covered In view of the conflicting testimony of 
with snow, and fell. the plaintiff and her granddaughter, who 


Ml ‘oummnoeaesannaanuannnvnnennangnnonnnnnenonnnncoenennnannnvonanacnaceenonenenonennnnevavsnenagvnnennevarnnnsnrevnsnszzeranenszoronnsonnnzannesaenonnennearovananennvenegncsvanstangnsnssvanegegsgnvenvsngnenenesecnscnegtzogcgcsossucceneeceeenenneeeeneeeneeooo toes roi 


1946 NEGLIGENCE (Other than Automobile) PAGE 781 





VMUeeeecn ot enesgengUetve Ava ett UATE AMR Aaeet Aenean dat aate ace tceeete cane tagetnnegnteggUtacncenen tt astctsseongguatnznacoecaitvetaccuetvtcancuuanen tence cee canectaccnaceeeeezietieane 


was her only witness, as to where and how 
the accident happened, coupled with the 
lack of evidence of the alleged defects in 
the sidewalk and the testimony of defend- 
ant’s witness that the north half of the side- 
walk in question was not accessible for 
pedestrian travel because of the depth of 
the snow, the court reversed a finding for 
plaintiff and remanded the cause for a new 
trial—Rehnbloom, appellee v. City of Ber- 
wyn, appellant. Illinois Appellate Court, 
First District. June 26, 1946. 13 CCH 
NEGLIGENCE Cases 1012. 

William J. Kriz, Julius H. Selinger, for Ap- 
pellant. 

Alfred Roy Hu!bert, for Appellee. 


ASH GATE FALLS ON FIREMAN 


(OHIO) 


@ Manufacturer’s liability 
Imminently dangerous 
instrumentality 


Defendant manufactured equipment for 
use in connection with large boilers in both 
municipal and industrial power plants. It 
had installed an ash hopper and ash gate 
in the light and water plant of the City of 
Norwalk, Ohio. One of the duties of plain- 
tiff, a fireman’s helper employed by the city, 
was to empty the hopper. This necessitated 
his opening the ash gate by downward 
pressure on the handle. The gate weighed 
about 12,000 pounds and rested upon a 
frame attached to the bottom of the hopper. 
The gate is opened by a pinion gear and rack. 
The pinion gear is attached to the end of 
an axle and its teeth mesh with those of the 
rack. When the teeth are meshed and the 
pinion gears move, the gate is necessarily 
moved and opens or closes with the move- 
ment of the pinion. To prevent the teeth 
on the rack from becoming enmeshed with 
the teeth of the pinion gear and thus al- 
lowing the gate to fall, there is a stopping 
arrangement which consists of metal lugs 
cast integrally on each side of the frame of 
the gate and metal lugs projecting at right 
angles from each side of the frame. On 
the occasion in question the gate did not 
stop, but moved forward until the gears 
of the rack became enmeshed with the gears 
of the pinion. Plaintiff attempted to close 
it by a reverse motion of the handle, but 
it would not close because it had moved 


so far beyond the stop that the teeth of 
the rack would not engage the teeth of 
the pinion, whereupon plaintiff went around 
to the front of the gate and undertook to 
force it back into the engagement, but the 
gate fell upon his left leg and ankle. [t 
was obvious that the stopping arrangement 
had not functioned. On the previous day 
it had failed, and plaintiff had pushed the 
gate back into place, but these two occa- 
sions were the first failures in the stopping 
mechanism in its constant operation, day 
and night, for over three years. An exami- 
nation disclosed that the lugs on the frame 
had become bent outwardly until they 
would not engage the lugs on the gate and 
stop its forward movement. 


Plaintiff alleged that the manufacturer 
was negligent in furnishing insufficient and 
defective stops. Said the Court: “The 
general rule is that the manufacturer of an 
article is not liable to third parties who 
have no contractual relations with him for 
negligence in the construction of the article. 

There are, however, exceptions to this 
general rule—one being that an act of negli- 
gence of a manufacturer imminently danger- 
ous to life or health and committed in the 
preparation of an article intended to pre- 
serve, destroy or affect human health, is 
actionable by third parties who suffer from 
negligence. This exception has been ex- 
tended to include manufactured articles 
which in their normal operation are imple- 
ments of danger if they are negligently 
made. We think that plaintiff’s case falls 
under the general rule rather than under 
any of its exceptions. There is no evidence 
that the stopping arrangement was ‘im- 
minently dangerous’ at the time it was 
fabricated and installed. There is no 
evidence that when defendant installed the 
stops it had any cause to believe that they 
would fail to function and imperil life or 
limb, since it had installed more than 2,000 
of these gates throughout the country and 
had never had a complaint that they were 
defective in design or operation.” Judg- 
ment of the lower court, which had directed 
a verdict for the manufacturer, was affirmed. 
—Schindley v. The Allen-Sherman-Hoff 
Company. United States Circuit Court of 
Appeals, Sixth Circuit. August 26, 1946. 
13 CCH NEGLIGENCE CAsEs 953. 


D. J. Young, Jr., Don J. Young, Jr., Norwalk, 
Ohio, for Appellant. 
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w. K. Sullivan, Thomas E. Lipscomb, Thomp- 
son, Hine & Flory, Guardian Bldg., Cleveland, 
Ohio, Mancill, Cooney, Ott & Semans, Lambert 
Ott, Jr., Packard Bldg., Philadelphia, Pa., for 


Appellee. 


BRAKEMAN SPLASHED 
WITH GASOLINE 


(ALABAMA) 
e Switching operations 
dome cap 
Brakeman’s face burned 


loosen tank 


Plaintiff was a brakeman for the Alabama 
Great Southern Railroad Company. While 
switching a tank car, which had been leased 
to defendant oil company for the purpose 
of transporting gasoline, the cap of the 
dome of the gasoline tank came off, and 
gasoline was splashed upon plaintiff, severely 
burning his face. The evidence showed that 
defendant was a wholesaler, engaged in hand- 
ling and shipping in carload lots in quantities 
of from ten to twenty thousand gallons of ethyl 
gasoline, a highly inflammable and explosive 
substance. The gasoline was shipped in tanks 
which defendant leased from another corpora- 
tion. The tanks were loaded at defendant’s 
plant and delivered to connecting railroads. In 
the course of handling such shipments the tank 
cars were inspected and sealed before being 
put in transit to be shipped over the lines 
of carriers connected with the state docks 
and shipped on or carried by the connecting 
carriers and delivered to other carriers and 
carried on to their final destination. 


Ruled the Court: “Defendant was under 
a duty, as a matter of law, to the employees 
of such connecting carriers to exercise rea- 
sonable care and diligence in shipping said 
explosive substances in tank cars that were 
reasonably safe for such purpose and that 
the same were properly closed and sealed 
so as to avoid leakage and escape of the 
gasoline. The evidence warranted an infer- 


ence, which it was the province of the jury 
to draw, that the threads in the ‘dome of 
the tank car and on the cap, one or both, 


were partially stripped and in bad me- 
chanical condition ” These defects 
were not discovered because of the negli- 
gence of the servant of defendant, who failed 
to make the cap on the dome sufficiently 
tight or fast.” Judgment for the brakeman 


was affiirmed—The Pure Oil Company v. 

Cooper. Alabama Supreme Court. May 16, 

1946. 13 CCH NEGLIGENCE CAsEs 963. 
London & Yancey, 1007 Massey Bldg., Charles 


W. Greer, 915 Frank Nelson Bidg., Birmingham, 
Ala., for Appellant. 


Francis H. Hare, 1918 Comer Bidg., D. G. 
Ewing, 608 Massey Bldg., Birmingham, Ala., for 
Appellee. 


CHARITABLE 
HOSPITAL'S IMMUNITY 


(MISSOURI) 


e Foundation of immunity 
Trust fund doctrine v. public policy 
Effect of liability insurance policy 


Defendant hospital was insured under a 
liability insurance policy. What effect did 
this policy have with respect to the damages 
claimed by plaintiff, who alleged that he 
suffered personal injuries while a patient in 
and resulting from the negligence of the 
agents and servants of the hospital? Except 
for such insurance, defendant would not be 
liable because of its status as an incorpo- 
rated charity. Alive to this consideration, 
plaintiff advanced the contention that the 
sole reason and basis for the immunity of 
charities from tort liability was the trust 
fund doctrine; that the doctrine did not 
apply to the instant case because the insur- 
ance policy effectively protected against the 
diversion of the trust funds to the payment 
of plaintiff’s claim; and that since the reason 
for the rule of immunity has failed, the rule 
itself fails. On the other hand, defendant 
argued that the basis of its immunity is that 
of public policy and that the existence of 
the liability insurance policy is wholly im- 
material. 


Construed the Court: “While the cases 
seem to treat the two theories, trust fund 
and public policy, under separate heads, 
the distinction between them is more ap- 
parent than real. At bottom they are the 
same, the trust fund doctrine being 
the child or offspring of the public policy 
doctrine.” Judgment for defendant was af- 
firmed.—Dille v. St. Luke’s Hospital. 
Missouri Supreme Court, Division Two. 
September 9, 1946. 13 CCH NEGLIGENCE 
Cases 997. 
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CREW MEMBER 
FALLS FROM GANGPLANK 


@ Gangplank connecting two ships 
Liability of adjacent shipowner 


The steamer Gypsum, owned and oper- 
ated by the intestate’s employer and on 
which the intestate was employed as a 
steward, was the outmost of three vessels 
lying alongside each other in a “large slip” 
for winter repairs to be made by the Great 
Lakes Engineering Works. The Gypsum 
was moored adjacent to defendant Pitts- 
burgh Steamship Company’s vessel, the Fil- 
bert. A gangplank connected the two ships. 
Plaintiff alleged that the employees were 
permitted to use the gangplank to go from 
one vessel to another and onto the dock; 
that while his intestate was lawfully using 
the gangplank as an invitee of defendant, 
he fell and sustained injuries which re- 
sulted in his death; and that the accident 
was caused by the negligence of defendant 
in failing to provide a safe passageway 
and sufficient guardrails. 

From defendant’s answer it clearly ap- 
peared that the gangplank from which the 
intestate fell was owned by the Great Lakes 
Engineering Works and was rigged and 
installed by its employees for their use in 
going to and from the shipyard for the 
purpose of making the repairs and that the 
repair work on the Filbert, owned by de- 
fendant, was wholly independent of the re- 
pair work on the adjacent Gypsum, owned 
by the intestate’s employer. Since defend- 
ant did not own or possess the gangplank, 
since it was not being used in its business 
and had been rigged and installed by the 
employees of the Great Lakes Engineering 
Works to afford them access to the Gypsum 
to make winter repairs thereon, plaintiff's 
intestate was not an invitee or licensee of 
defendant. If he was a gratuitous licensee, 
plaintiff did not so allege. 
tion for summary 


Defendant’s mo- 
judgment dismissing 
plaintiff's action was granted.—Lauchert, 
Admr. v. American Steamship Company 
et al. United States District Court, West- 
ern District of New York. May 7, 1946. 
13 CCH NEGLIGENCE Cases 955. 

ee & Drury, Buffalo, N. Y., for Plain- 
tiff. 
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Richards & Coffey, Buffalo, N. Y., for De 
fendant American Steamship Co. 


McKeehan, Merrick, Arter & Stewart, George 
William Cottrell, Cleveland, Ohio, Arthur FE, 
Otten, Buffalo, N. Y., for Defendant Pittsburgh 
Steamship Co. 


FALL DOWN CITY HALL STEPS 


(NEW HAMPSHIRE) 


e City’s maintenance of lounge 
Governmental function 


Plaintiff was on her way to the comfort 
station in the City of Berlin, New Hamp- 
shire, which was maintained by the city in 
the basement of the City Hall, when she 
fell down a flight of stairs. In plaintiff's 
action for damages for injuries sustained, 
the defendant city moved for a directed 
verdict on the ground that the maintenance 
of the lounge and comfort station was a 
governmental function and that defendant 
was, therefore immune from liability for 
injuries arising from injuries therefrom. 
Plaintiff, on the other hand, contended that 
even though the city was performing a pub- 
lic governmental function in maintaining 
its comfort station, the fact that by 
equipping the lavatory with a coin oper- 
ated lock, the city’s negligence, if found, 
would constitute a violation of a duty which 
the city owed to her as a private individual 
as distinguished from a duty which it owed 
to her as a member of the general public 
The coin locks on the lavatories were 
leased by the owner to the city, and the 
income therefrom was divided between the 
owner-lessor and the city. Plaintiff stated 
that because of the lock, the city in effect 
rented the lavatory to the owner of the 
lock or to her as the latter’s invitee, and, 
therefore, if the city was negligent it was 
liable to her for her injuries. She then 
cited the case of Douglas v. Hollis, 86 N. H 
578, in which the New Hampshire Supreme 
Court held that a municipality was liable 
in tort for injuries resulting to an invitee 
of the lessee of part of a school house by 
reason of the defective condition of the 
premises. 

Said the court: “We concede some super- 
ficial similarity between a tenant of city 
owned property and occupant of a city 
owned public toilet in that both enjoy an 
exclusive right to the possession of a defined 
portion of the city’s property for a limited 
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period of time, and, in the case of a pay 
toilet, for a stipulated price. The 
plaintiff . . . was not proposing to exercise 
aright personal to herself, but a right which 
could be exercised by any member of the 
community at large. Thus, if the city’s 
breach of duty should be proved, it would 
constitute an invasion not of a private but 
of a public right.” Day, plaintiff, appellant 
y. City of Berlin, defendant, appellee. 
United States Circuit Court of Appeals, 
First Circuit. September 17, 1946. 13 CCH 
NEGLIGENCE Cases 1008. 

Alexander Murchie, Robert C. Murchie. Con- 


cord, N. H., Arthur J. Bergeron, Berlin, N. H.. 
for Plaintiff, Appellant. 


Irving A. Hinkley, Lancaster, N. H., Arthur 
0. Dupont, Berlin, N, H., for Defendant, Ap- 
pellee. 


HOTEL ELEVATOR DROPS 
TO BOTTOM OF SHAFT 


(MICHIGAN) 


© Negligent repairing 
Insurer’s subrogation action 
Concurrent negligence 


A sixteen-year-old boy, who had been 
employed by the hotel for a week and one- 
half, was operating the elevator. During 
the morning it had not been functioning 
properly, and in response to a call from 
the hotel the manufacturer’s maintenance 
man appeared. He looked things over and 
found a blown-out fuse in the penthouse 
which he replaced. Nobody advised him 
that the elevator had been slipping or that 
it would not stop as it should, and he did 
not make any test runs. He was a pas- 
senger on the elevator when it slipped out 
of control at the fifth floor and descended 
to the bottom of the shaft, hitting the 
bumpers with such force that a passenger 
named Bradley and other passengers were 
seriously injured, Prior to the accident plain- 
tiff had issued its policy of insurance to 
the hotel whereby it agreed to pay all dam- 
ages caused by accidents arising out of the 
existence, maintenance or use of the hotel 
elevators. Bradley sued the hotel, and 
plaintiff paid the amount of the judgment. 
Plaintiff then brought the present action 
as subrogee and assignee of the hotel 
against the elevator company, alleging that 
the latter was negligent in failing to inspect, 
repair and test the elevator properly. 


Was the hotel, plaintiff's assignor, guilty 
of concurrent negligence? The _ court 
thought that it was. The hotel did not 
inform the repair man that the elevator 
had been slipping and did not stop running 
the elevator. During the entire time that 
the repairman was examining the mecha- 
nism, the elevator was being run up and 
down carrying passengers. While the ele- 
vator company did not do a workmanlike 
job of servicing and repairing, the hotel 
continued to operate an elevator which was 
out of condition under circumstances under 
which a reasonably prudent man would not 
have done so. Judgment for defendant was 
afirmed.—Indemnity Insurance Company 
of North America v. Otis Elevator Com- 
pany. Michigan Supreme Court. Septem- 
ber 11, 1946. 13 CCH NecLiceNce CAsEs 
994. 

Howard, Howard & Howard, 301-304 Kala- 


mazoo National Bank Bldg., Kalamazoo, Mich., 
for Plaintiff, Appellant. 


Schaberg & Schaberg, 902 American Nationa? 
Bank Bldg., Kalamazoo, Mich., for Defendant, 
Appellee. 


ICE CAKE TOPPLES 
ON LOADER’S LEG 


(MISSOURI) 


@ Ice company employee injured 
Defective floor of railroad car 


Plaintiff, an employee of a wholesaler of 
ice, was engaged in loading ice manufac- 
tured by his employer into a refrigerator car 


belonging to the American Refrigerator 
Transit Company on defendant railroad’s 
line. Plaintiff had placed a cake of ice on 
end in a corner of the car. When he turned 
to assist in upending a second cake, the 
cake first placed toppled over, falling upon 
and injuring his left leg. Alleging that the 
floor was unstable, springy and not securely 
fastened to its sides, plaintiff brought suit 
against the railroad. Defendant asserted 
that the car was in the exclusive control of 
the ice company. The jury returned a ver- 
dict for plaintiff, but thereafter the trial 
court entered judgment for defendant n.0.v., 
ruling that it was not shown that defendant 
furnished the car or was under any duty to 
inspect it. 


The reviewing court disagreed. The 
railroad had a duty to exercise ordinary 
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care to ascertain that cars furnished to the 
ice company were in reasonably safe con- 
dition for loading. The icing service could 
have been performed by defendant, but it 
chose to delegate the performance of this 
task to ART, which entered into a contract 
which obligated the ice company to manu- 
facture and sell and deliver ice into the 
bunkers of the refrigerator cars on defend- 
ant’s lines. As a party to this contract 
defendant undertook to transport the loaded 
cars and set the empty cars for loading. 
In doing so, it had the opportunity to in- 
spect them, and when the car in question 
was set for loading at the docks of the ice 
company, due care should have been exer- 
cised by the railroad or by ART, to whom 
it had delegated the task of icing cars, to 
ascertain if the car in question was in a 
reasonably safe condition for loading. Judg- 
ment of the lower court was reversed and 
the cause remanded with directions to re- 
instate the verdict and enter judgment for 
plaintiff.—Settle, Admr. v. Baldwin et al., 
Trustees, Missouri Pacific Railroad Com- 
pany. Missouri Supreme Court. July 8, 
1946. Rehearing denied, September 17, 
1946. 13 CCH Neciicence CAses 774, 1006 


INSTRUCTIONS—AND MORE 
INSTRUCTIONS 


(NEW JERSEY) 


e Instructions after verdict 
Excessiveness of damages 


“We, the jury, find that the plaintiff, 
Frank Salvato, has cause for action in the 
mount of $5,000 plus medcal, legal and 
court costs,” was the verdict rendered for 
Salvato. The court thereupon instructed 
the jury, “Well, the court at this time might 
say to you, members of the jury, that your 
verdict must be in one sum and not carry 
with it any particular condition. You must 
determine that sum, including any hospital 
bills, medicines and other charges and ex- 
penses incurred by the plaintiff. So that 
you may return and consider of your ver 
dict, but your verdict must be in a lump 
sum in which is included the medical ex- 
penses, hospital bills, doctor bills and any 
other bills which have been submitted to 
you under the evidence.” 

Defendant’s counsel was not present at 
the time of the supplemental instruction to 
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the jury, and, the following day, counsel of 
defendant excepted to the further instruc- 
tions of the court to the jury after the ver- 
dict was rendered in the sum of $8,500. for 
the plaintiff. Defendant contended that the 
court erred in not stating to the jury in the 
supplemental instruction that legal and court 
costs were not recoverable, and further, 
that the court abused its discretion in dis- 
charging the rule to show cause. 

In the first instance, the jury attempted 
to award plaintiff $5,000. plus medical, legal 
and court costs. Medical costs were re- 
coverable and were within the purview of 
the original charge. Legal expenses arising 
out of the suit and the court costs were not 
legitimate elements of the jury verdict and 
were not within the range of the court’s 
charge. Under the added instruction the 
jury returned a verdict of $8,500. The medi- 
cal expenses amounted to $155. The $3,500 
increase in the amount of the verdict repre- 
sented the jury’s appraisal of elements of 
damage where only the amount of $155. was 
recoverable, Therefore, the verdict, inso- 
far as it exceeded $5,155. was excessive — 
Salvato, plaintiff, respondent v. New Jersey 
Asphalt and Paving Company, defendant, 
appellant. New Jersey Supreme Court 
July 22, 1946. 13 CCH Nectritcence Cases 
988. 

Leo Rosenblum, 880 Bergen Ave., Jersey City. 
N. J. for Plaintiff, Respondent. 


Philip M. Lustbader, George D. McLaughlin, 
24 Commerce St., Newark, N. J. for the De- 
fendant, Appellant. 


MANHOLE COVER THROWS 
PEDESTRIAN TO GROUND 


(MARYLAND) 


© Statutory notice 
Failure to allege compliance 
Validity of statute 


The metal top of the manhole cover 
turned upwards, thrusting plaintiff’s left leg 
into the manhole, throwing her to the 
ground, and severely wrenching her body 
Alleging that the manhole was negligently 
maintained in an unsafe condition for pe- 
destrians, plaintiff brought suit against the 
Washington Suburban Sanitary Commis- 
sion and the mayor and city council of 
Hyattsville. Defendants demurred on the 
ground that plaintiff had failed to compl) 
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with the Act of 1943, which provides that 
no suit for damages shall be maintained 
against a municipal corporation unless 
written notice of the claim is presented 
within 90 days after the injury or damage 
is sustained. The demurrers were sus- 
tained and judgment entered for defendants. 
An appeal raised the question whether the 
Washington Suburban Sanitary Commis- 
sion Was a municipal corporation within 
the contemplation of the Act. The Com- 
mission was created by an act of the 
legislature by which the members were 
constituted a body corporate with authority 
to construct, maintain and operate systems 
for water supply, sewerage, drainage, refuse 
collection and disposal; authority to appoint 
employees, purchase lands, issue bonds, 
enter into contracts, exercise the power of 
eminent domain, and determine the amount 
to be raised by taxation for its purposes. 
Ruled the Court: “A water supply or 
sanitary district is unquestionably a munici- 
pal corporation when it is incorporated by 
the legislature and clothed with essential 
powers to serve aS a separate department 
of the state.” 


Plaintiff further argued that the Act of 
1943 was invalid because it embraced two 
subjects, repeal of a local law and the en- 
actment of a new section to be added to the 
General Code, and that because the title 
did not specify the time within which notice 
should be presented. Answered the Court: 
“It is clear that the local law and the gen- 
eral law are germane. If all the sec- 
tions of a statute, however numerous, are 
germane . . ., the statute will be con- 
sidered as embracing but a single subject 
and as satisfying the requirement of the 
Constitution. The title need 
not give an abstract of its contents. Only 
the purpose must be described in the title, 
not the means or procedure by which the 
purpose is to be carried into effect.” Judg- 
ment for defendants was affirmed.—Neuen- 
schwander v. Washington Suburban Sanitary 
Commission et al. Maryland Court of Ap- 
peals. July 23, 1946. 13 CCH NEGLIGENCE 
Cases 939, 


S. Marvin Peach, Upper Marlboro, Md., Bird 
H, Dolby, Hyattsville, Md., for Appellant. 

W. Carrol] Beatty, Hyattsville, Md., Orem 
Nicholas, Jr., Nicholas Orem, Jr., Duckett, Gill 
& Anderson, T. Howard Duckett, Washington, 
D. C., for Washington Suburban Sanitary Com- 
mission. 


Ww. Carroll Beatty, Caesar L. Aiello, Hyatts- 
ville, Md., for Mayor and City Council of 
Hyattsville, Md. 


PATIENCE, PATIENT! 


(CALIFORNIA) 


e@ Wrongful death of patient 
Tetanus infection 


Whoever said “Patience is a virtue,” and 
“Virtue has its just reward,” was so wrong. 
A patient at the defendant hospital was a 
very patient patient, but his only reward 
was death. 


August Valentin was recuperating from 
a hernia operation at the defendant hospital 
when he became dangerously ill. He com- 
plained of a tightness in his throat and pain 
on attempting to open his mouth. The resi- 
dent physician, at the request of the bedside 
nurse, examined the patient at noon and 
reported the patient’s condition to the su- 
pervisor of nurses, saying that it looked to 
him “like this might be a case of tetanus”. 
He instructed her to call the attending 
physician, and then left for the day. 


One of the patient’s attending physicians 
was out of town, and the other physician, 
Dr. Hull, did not arrive at the hospital until 
11 o’clock in the evening. At about 7:30 
P. M., the patient’s condition had become 
alarmingly dangerous, and the patient’s 
mother demanded of the head nurse that 
some physician be called. For more than 
three hours she continued her remonstrances 
in vain. Finally Dr. Bennett, on leaving a 
patient on whom he had called, at the 
request of the night supervisor, examined 
young Valentin and announced that he was 
suffering from tetanus. He advised that the 
patient be transferred to the county hospital 
at once. 


August was transferred to the county hos- 
pital where antitetanic treatment was ad- 


ministered throughout the day. He died 
that evening, nineteen hours after he was 
transferred from the defendant hospital to 
the county hospital. 


Had the proper care been administered 
to the patient, he would have had forty- 
nine hours of antitetanic treatment instead 
of only nineteen hours. The jury had sub- 
stantial evidence from which it could deter- 
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mine that the delay in causing the appropriate 
medical treatment to be given to decedent 
was the proximate cause of the death of 
August Valentin.—Valentin, appellant v. La 
Societe Francaise de Bienfaisance Mutuelle 
de Los Angeles, respondent. California 
District Court of Appeal, Second District, 
Division Two. September 6, 1946. 13 CCH 
NEGLIGENCE CAseEs 1064. 
Frank J. Barry, for Appellant. 


Gibson, Dunn & Crutcher, Philip C. Sterry. 
for Respondent. 


PATIENT JUMPS INTO 
VAT OF BOILING SOAP 


(NEW YORK) 
@ State’s liability 
Adequacy of supervision 


The intestate, an inmate of the Hudson 
River State Hospital, had been working in 
the clean linen sorting room in the laundry. 
An employee observed him leave the room, 
cross the corridor and enter the lavatory. 
He proceeded down the corridor to the soap 
room and committed suicide by jumping into 
an open vat containing boiling soap solution. 
There was no attendant in the soap room, 
but there were three attendants for the eight- 
een or nineteen patients who worked in 
the laundry. 


Thought the Court: “We believe that the 
supervision was adequate and that the State 
of New York exercised reasonable care under 
all the circumstances. The patient’s previous 
behaviour had not disclosed to the hospital 
authorities that he had suicidal tendencies. 
The incident during his enlistment in the 
United States Navy when he jumped over- 
board was explained by the patient as his 
desire to swim ashore after he had been 
refused a pass from his ship. The patient 
had denied any intention then to commit 
suicide.” The claim was dismissed.—Daley, 
Adm. v. The State of New York. New 
York Court of Claims. August 23, 1946. 
13 CCH NEGLIGENCE CAsEs 977, 


Brady & Brady, Joseph J. Casey, John J. 
Brady, Jr., Albany, N. Y., for Claimant. 

Nathaniel L. Goldstein, Atty. General, Edward 
R. Murphy, Asst. Atty. General, for State of 
New York. 


REMNANT OF A SIDEWALK 


(IOWA) 


e Pedestrian’s fall 
Contributory negligence 


It was a bright, sunny day. Plaintiff was 
familiar with the particular sidewalk in 
question in the defendant city, since she had 
traversed this walk daily on her way to and 
from work. However, plaintiff stated that 
her heel slipped into the “hole” or break 
in the surface of the walk, causing her to 
fall and sustained severe injuries. 


The hole or break in the sidewalk where 
plaintiff fell was roughly triangular in shape 
and extended across approximately two- 
thirds of the width of the sidewalk. One 
edge of the triangular break was “jagged 
and rough”, and it was there that plaintiff's 
heel slipped into the hole. Only about a 
foot of the width of the walk, at this point, 
was smooth, and plaintiff was walking 
across this part of the sidewalk. 


The lowa Supreme Court held that plain- 
tiff was not guilty of negligence as a matter 
of law in electing to travel along this par- 
ticular sidewalk, or in assuming to pass 
along the smooth and unbroken part of the 
walk between the hole and the edge of the 
sidewalk. But, the court went on to say, 
under the circumstances, plaintiff did not 
exercise such care as was necessary to avoid 
her slipping into the hole. She could have 
done so by not stepping into the one small 
projecting point of the hole where the dan- 
ger lay. 


A lengthy dissenting opinion thought that 
the question of plaintiff’s contributory negli- 
gence should have been presented to the 
jury. As to what the question in issue was, 
the dissenting opinion stated: “It is not 
whether greater care would have avoided 
the injury, but whether the care she used 
was ordinary care under the circumstances.” 
—Beach, appellant v. City of Des Moines, 
appellee. Iowa Supreme Court. Septem- 
ber 17, 1946. 13 CCH NEGLIGENCE CASES 
1050. 


Brammer, Brody, Charlton & Parker, Chaun- 
cey A. Weaver, Des Moines, Ia., for appellant. 

F. T. Van Liew, B. J. Flick, Paul Hewitt, 
Harvey Bogenrief, Vernon R, Seeburger, Des 
Moines, Ia., for appellee. 
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THE ELEVATOR THAT 
WASN'T THERE 


(IOWA) 


e Hand operated gate 
Contributory negligence 


Plaintiff left the freight elevator on the 
frst floor of defendant’s building, closing 
the hand operated elevator gate as he left. 
He then went outdoors to move his truck 
near the dock, and came back to collect the 
garbage from the defendants’ cafeteria. He 
faced the opening of the elevator shaft, 
reached in to take hold of the cable to start 
the car, stepped forward with his right foot 
thinking that the elevator car was at that 
floor, and fell to the bottom of the shaft. 


In his action for damages against the 
owner of the building and the owners of 
the cafeteria operated in the defendant’s 
building, plaintiff alleged that the freight 
elevator was commonly and frequently used 
as a means for carrying passengers and by 
its use it had become a passenger elevator 
within the meaning of the law; that the gate 
of the freight elevator was hand operated 
and did not have the interlocking device 
required of passenger elevators by statute. 


Judgment in favor of defendants was af- 
firmed by the Iowa Supreme Court, the 
court holding that plaintiff failed to estab- 
lish by the evidence that he was free from 
contributory negligence. When the eleva- 
tor gate was up, plaintiff could have seen 
that the elevator was not at the floor level. 
Plaintiff either did not look, or, if he looked, 
he did not see that which was capable of 
being seen had he exercised care for his 
safety —Hull, appellant v. Bishop-Stoddard 
Cafeteria et al., appellees. Iowa Supreme 
Court. September 17, 1946. 13 CCH Nec- 
WGENCE Cases 1026. 


THE “SNAKE PIT” 


(NEW YORK) * 


® State’s liability 
Inadequate instruction, safeguards 
Timeliness of claim 


Claimant was an inmate of the Wassaic 
State School, having been duly committed 
fo that institution as an indigent mental 
defective by court order. While operating 
a “hair picker” machine, which was used 


to rework and to renovate old, matted hair 
taken from’ pillows, mattresses and_hair- 
stuffed furniture, claimant noticed that dust 
was coming out from an open drawer in 
the machine and was settling on him. As 
he bent down to push the drawer in, the 
dust and hair got into his eyes and blurred 
his sight. His hand was caught in the 
machine and mangled. The evidence dis- 
closed that the “hair picker” was a danger- 
ous machine either in its nature or in its 
condition of repair, that claimant was not 
reasonably instructed in its use and opera- 
tion, that defendant had failed to provide 
proper safeguards therefor, and that de- 
fendant had failed to properly supervise 
claimant’s operation of the machine. Held 
the Court: “This failure to take every 
reasonable precaution to protect the claim- 
ant from injury amounts to negligence.” 
‘The court could not see how claimant could 
have been guilty of contributory negligence. 
He was not a free agent and had no choice 
to do anything but what he was ordered 
to do. 


The State contended that claimant failed 
to file his claim within the statutory time. 
Che injury occurred in 1941; claimant was 
paroled from the institution in May, 1943; 
he was discharged from the school in No- 
vember, 1943; and claim was filed in Decem- 
ber, 1944. However, claimant was held to 
be under a legal disability until the time of 
his discharge and therefore was not re- 
quired to file his claim until within two 
years after said disability was removed. 
Although he had never been adjudicated in- 
competent, he was, up to the time of his 
final discharge from the school, incompetent 
to manage his affairs, within the meaning 
of the law. Judgment was entered for 
claimant.—Lee v. State of New York. New 
York Court of Claims. August 15, 1946. 
13 CCH NEGLIGENCE Cases 969 


RADIATOR TOPPLES 
ON REPAIRMAN 


(PENNSYLVANIA) 
®@ Building owner’s liability 
Unattached radiator near elevator 


shaft 
Repairman knocked to floor of cage 


An employee of an elevator company was 
engaged in replacing an angle-iron on the 


Wautetsinatneeinatsnoenvenpyncvnenngtannouononuensnennaaydvccuarocngngannaddoenccnnennesasoonoqarcenngntsasasscenvensegdvenvegvenungntennegnecaccoreenanesnsvvoccancacvenenvangvooueguannenenscnnnsccaneetggnnnedndgotesgegnegnavertyvsqotuucencengnesnavnaycornenennatiesaeneetoneenrnnngnananit 


NEGLIGENCE (Other than Automobile) PAGE 789 





AOUHUVENTENALYOOEULETOOGEESSTAAUOO UDOT EAAENAA TAU EN GA MAA AN HANNAN NNN LAS NNNNNNNMMNO Ueno AN LOU yn ennnnadMvNOo Ug HznnnnvdtaguouonoUseainnvvanvooionnennanenssuvanuuaeenenagaseareigusecy ignore 


elevator in defendant's building. To facili- 
tate the work the cage was so placed in the 
shaft that the floor of the cage was nine 
feet below the floor level of the second floor 
of the building and the top of the cage was 
four feet above the second floor level. A 
step ladder was placed in the cage with its 
bottom resting on the floor of the cage and 
its top resting against and projecting nine 
inches above the second floor of the building. 
The top of the cage had been removed, and 
a wooden barrier protecting the shaft at the 
second floor level was raised. Against one 
of the walls of the second floor of the build- 
ing and near the open side of the elevator 
shaft stood an unused and unattached steam 
or hot water radiator, weighing about 100 
pounds. During the course of the repairs 
an employee of defendant called up the shaft 
for the use of the elevator, and the deceased 
responded, moving toward the cage. The 
deceased’s helper noticed the deceased pass 
behind him and a moment later heard a 
thud but no outcry. Going to the shaft, 
he found the deceased unconscious on the 
floor of the cage with the radiator lying on 
top of him. 


Declared the Court: “The duty owed de- 
ceased by defendant was that owed by an 
owner or occupier of land to a business vis- 
itor or invitee That the top-heavy, 
unattached radiator placed in close 
proximity to the entrance into the elevator 
shaft involved a recognizable risk of serious 
bodily harm to any person likely to come 
in contact with it is a matter on which rea- 
sonable minds could not differ . . . It 
constituted a hidden menace to life and limb 
which defendant was obliged either to make 
safe or disclose. Failing to do so, it is liable 
for the bodily harm caused thereby, whether 
deceased be regarded as business visitor or 
gratuitous licensee.” It was a legitimate 
inference that the radiator toppled over, 
carrying the deceased to the floor of the 
cage, when, unaware of its potentialities for 
danger, he brushed against it on his way 
to the ladder or reached out to use it to 
support himself as he was in the act of trans- 
ferring his weight to the ladder. It could 
not be positively ruled out as a possibility 
that the deceased slipped, tripped or stumbled 
and grabbed the elevator to break his fall, 
as defendant suggested. But there was no 
evidence of any defect in the flooring, no 
scuff marks or outcry, and no disturbance 


of the ladder. “It is not the rule that cir- 
cumstantial evidence to establish negligence 
need exclude everything which the ingenuity 
of counsel may suggest as having possibly 
caused or contributed to the injuries or 
death.” Judgment for defendant n. o. v. was 
reversed and the cause remanded for entry 
of judgment for plaintiff on the verdict.— 
Straight, Admr. v. B. F. Goodrich Company, 
Pennsylvania Supreme Court, Western Dis- 
trict. May 28, 1946. 13 CCH NEcticence 
CAsEs 961. 

J. Thomas Hoffman, 620 Berger Bldg., Martin 


Mihm, 317 Frick Bldg., Pittsburgh, Pa., for 
Appellant. 


J. Roy Dickie, Dickie, Robinson & McCamey, 
2415 Grant Bldg., Pittsburgh, Pa., for Appellee. 


RESTAURANT PATRON 
PUSHED DOWN STAIRWAY 


(iLLINOIS) 


e Act of intoxicated companion 
Dram Shop Act 


Plaintiff joined friends at a restaurant 
where she had part of a “whiskey and plain 
water” drink, and from there the group 
went to a hotel to attend a cocktail party. 
Appetizers and drinks were furnished at the 
party, but plaintiff did not partake of either. 
An hour elapsed, and the group proceeded 
to a restaurant owned by and operated by 
defendant Yaschenko. Before dinner plain- 
tiff had another “whiskey and plain water” 
drink. When dinner was announced the 
party left the bar, crossed the lobby, and 
ascended seven steps into the dining room. 
Their dinner was served at a table about 
40 feet from the stairway. Plaintiff danced 
with one of the men in the party until dinner 
was served and then returned to the table, 
where she asked a lady friend to accompany 
her to the powder room. It was while she 
was on the way to or from the powder room 
that plaintiff was injured in a fall on the 
steps. The issue of fact was whether plain- 
tiff was injured as a result of being pushed 
by the lady who accompanied her or as the 
result of slipping and falling on the stairs. 
There was evidence that when plaintiff was 
a foot or so from the top of the stairway 
she looked back to see whether or not 
another guest in the party was coming and 
that she was pushed by her companion. One 
of the ladies in the party testified that after 


AMONUTYCETOAHNOUADEATULUUEACDHAOMASOANUUULLAAANOUEETANOULTODOAH ONE N AAA nRATmNHA Net eaneeNaTeneeetann naa enenaa a nesaataUennsaTOO ra tvooUnengteooonnarvonnennsvegannnnvauanvnssansuavtvoodeanmarasengsastasnitsonineuagsndtnesyarnycengyu ites ein 


PAGE 790 


ILJ—OCTOBER, 1946 





plaintif 
table, 
that pl 
by the 
and sh 
The! 
plainti 
her in 
Dram 
from 
argue< 
party 
The e 
part oO 
two he 
cent | 
Dram 
and tl 
that t 
for p 
affirm: 
Appel 
1946. 
NEGLI 
Hin: 
for De 
Erre 


RIDE 
SAD 


Ha 
ern s 
ginn 
of de 
Hart 
“the 
to pi 
stirr 
unde 
one- 
trou 
to g 
and 
stop 
off, 
gre 
seri 
acat 
less 
was 


iameememiiin a 


hat cir- 
ligence 
zenuity 
Ossibly 
ries or 
v. was 
r entry 
‘dict.— 
mpany, 
rn Dis- 
.IGENCE 


Martin 
a., for 


Camey, 
ppellee, 


aurant 
| plain 
group 
party. 
at the 
either, 
eeded 
ed by 
plain- 
vater” 
d the 
, and 
room. 
about 
anced 
linner 
table, 
ipany 
le she 
room 
n the 
plain- 
ashed 
s the 
tairs. 
r was 
rway 

not 
y and 
One 


after 


aU v9reevnnen 


946 


U0 PETYELE TOU EDODATAU AA ERALUTAAN EUAN AHA AE 


plaintiff and her companion had left the 
table, the latter returned to tell the group 
that plaintiff had fallen. When questioned 
by the guests, she stated, “I bumped her, 
and she fell.” 


There was evidence that drinks served to 
plaintiff's lady acquaintance contributed to 
her intoxication, and plaintiff relied on the 
Dram Shop Act to support her recovery 
from defendant Yaschenko. Defendants 
argued that plaintiff was not an innocent 
party entitled to recovery under the Act. 
The evidence showed that plaintiff drank 
part of one drink and one other drink some 
two hours apart. Whether she was an inno- 
cent person entitled to recover under the 
Dram Shop Act was a matter for the jury, 
and the reviewing court could not conclude 
that the jury was not justified in its finding 
for plaintiff. Judgment for plaintiff was 
afirmed.—Ranz v. Yaschenko et al. Illinois 
Appellate Court, First District. June 26, 
1946. Released August 19, 1946. 13 CCH 
NEGLIGENCE CASEs 933, 

Hinshaw & Culbertson, Lord, Bissell & Kadyk, 
for Defendants, Appellants. 

Errett O. Graham, for Plaintiff, Appellee. 


RIDER THROWN AS 
SADDLE SLIPS FROM HORSE 


(CALIFORNIA) 


e Careless saddling 
Res ipsa loquitur 


Harmony Ann was equipped with a West- 
ern saddle, a type customarily used by be- 
ginners. With the assistance of an officer 
of defendant riding academy, plaintiff mounted 
Harmony Ann. After she was on the horse, 
“the man that helped me showed me how 
to put my feet in the stirrup, adjusted the 
stirrup and then did something to the saddle 
underneath the horse.” Plaintiff rode for 
one-half hour without experiencing any 
trouble. Shortly thereafter the horse started 
to go rather fast. She pulled on the reins 
and held on to the horn, but he wouldn’t 
stop, and the saddle started to turn and fell 
off, throwing plaintiff to the ground with 
great violence and causing her to sustain 
serious injuries. Plaintiff sued the riding 
academy, alleging that the horse was care- 
lessly and negligently saddled. The saddle 
Was equipped with a cord cinch made of 
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cotton with a loop on either end and was tied 
in a regular knot. An expert witness, who 
had had forty years’ experience with horses 
and saddles, explained the process of cinch- 
ing a horse. He testified that a horse that 
has been fed and watered will have a tend- 
ency to bloat, that they are cinched rela- 
tively tight because in anywhere from five 
minutes to one hour, the horse will return 
to normal, and the cinch will then loosen. 
When a horse feels the saddle slipping, it 
may become frightened and start bucking, 
it may start running, or it may stop still. The 
reactions are varied. Plaintiff argued that 
under the doctrine of res ipsa loquitur she 
presented a prima facie case and was, there- 
fore, entitled to have defendant put to its 
defense, whereas defendant claimed that the 
doctrine had no application because the vital 
element of control was absolutely lacking. 


Declared the Court: “In the ordinary 
course of things a saddle does not slip and 
fall if proper care has been used in cinching 
the horse. The fact that the saddle became 
loose in some way, causing it to fall, carrying 
plaintiff with it, we think gives rise to an 
inference that the saddling was done either 
in a careless or improper manner or that the 
equipment was in some way defective.” 
Judgment of nonsuit was reversed and the 
cause remanded for a new trial.—Rafter, etc. 
v. Dubrock’s Riding Academy. California 
District Court of Appeal, Second District, 
Division Three. August 1, 1946. 13 CCH 
NEGLIGENCE CAsEs 950. 


Anderson & Adams, for Appellant. 
Reed & Kirtland, for Respondent. 


MOUSE CARCASS DISCOVERED 
IN BOTTLED BEVERAGE 


(ILLINOIS) 


e Purchased from vending machine 
Res ipsa loquitur 

A co-pilot for an airlines company pur- 
chased a bottled beverage from a vending 
machine in the hangar adjoining the office. 
He uncapped the bottle in an opener in the 
machine and returned to the office, where 
he consumed about one-half of the contents 
of the bottle. Noting that it tasted strange 
and peculiar, plaintiff smelled the bottle, and 
upon examining it, discovered the body of a 
mouse. His stomach became upset, and he 
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felt nauseated, but after talking on the 
phone to the company doctor, plaintiff 
boarded the plane for Washington. He 
piloted the plane east from Cincinnati, and 
during the trip suffered from headache and 
nausea. He rested the following day, and 
at night made the return trip. Although 
he lost no time from work and incurred no 
medical expenses, he was generally upset 
for about a week after the incident. De- 
fendant bottling company contended that 
the doctrine of res ipsa loquitur upon which 
plaintiff based his case was inapplicable be- 
cause the evidence showed that the injurious 
instrument was not exclusively in its con- 
trol. The bottled beverage was delivered 
to one of defendant’s salesmen, who serviced 
the vending machine. The bottles were 
sealed when they were delivered to the sales- 
man. It was the opinion of the court that 
defendant, for all practical purposes, had 
exclusive control of the bottled beverage. 


The character of the incident was not such 
as to enable plaintiff to allege and prove 
negligence on the part of defendant because 
the facts from which the alleged negligence 
arose were not accessible to plaintiff, but 
were in the possession of defendant. The 
incident was one which, in the ordinary 
course of events, would not have happened 
had it not been for the negligence of defend- 
ant. It was not contributory negligence for 
plaintiff to have taken a second drink after 
the first swallow tasted peculiar to him. 
The question of defendant’s negligence was 
for the jury, and judgment for plaintiff was 
affirmed.—Duval v. Coca Cola Bottling 
Company of Chicago. Illinois Appellate 
Court, First District. June 26, 1946. Re- 
leased August 19, 1946. 13 CCH NEGLIGENCE 
Cases 935. 


Robert D. Thompson, for Appellant. 
Lawrence W. Harris, for Appellee. 


NOSE REMOVED BY ‘‘OVER- 


(CALIFORNIA) 


e@ Discharged executor’s liability 
Authorized to continue testator’s 
business 
A tank truck driver was delivering gaso- 
line to an automobile agency. As he raised 
the overhead lift garage door, one end of 


the cable pulled from its clamp, and the doo; 
dropped, removing the end of plaintiff's nose 
Gray, the owner of the agency, died before 
the accident occurred. His will named Long 
and Verheyen as executors and provided for 
the continued operation of the business and 
for the distribution of the estate to the trus- 
tees, to be operated for the benefit of the 
wife and daughter of the testator. Pursuant 
to the terms of the will, the court ordered 
the executors to operate the business until 
such time as it was distributed to the trus- 
tees. In accordance with a wish expressed 
by the testator, his employee, Berger, con- 
tinued to manage the business, going to Ver- 
heyen for any needed advice. Long took no 
part in the actual management or operation 
of the business other than to concur in per- 
mitting Berger to operate the business. 
Verheyen and Long were discharged as ex- 
ecutors when the property in the estate was 
distributed to Miller as trustee. Thereafter 
plaintiff brought suit against Miller as trus- 
tee, Long and Verheyen, both as individuals 
and as executors of the estate of Gray, and 
the San Diego Planing Mill Company which 
had repaired the door a few days prior to 
the accident. A demurrer filed by the trus- 
tee was sustained without leave to amend, 
and judgment in his favor became final. 
Verheyen died before the trial, and the suit 
was dismissed as to him. The case went to 
trial against Long, as an individual and as 
an executor of the estate, and against the 
planing mill company. The jury specifically 
found that there was no negligence on the 
part of the planing mill or its employee and 
returned a verdict against Long, “an indi- 
vidual acting as executor of the estate of 
Gray.” Long appealed, contending that an 
executor may not be sued in his representa- 
tive capacity after he has been discharged 
and the estate closed and that the verdict 
was so indefinite that it did not disclose 
whether the jury intended to find against 
Long as an individual or against him as 
an executor, 


Prior to 1929 an executor was not per- 
mitted to bind the estate of his testator, 
and if he elected to carry on the business 
of the decedent, he did so at his own risk. 
This was on the theory that in carrying on 
the business, the executor was going beyond 
his duty and was doing something he was 
not authorized to do. An exception was 
sometimes made when the continuance ot 
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the business was expressly authorized by 
will. It was also usually held that an estate 
is not liable for torts committed by the 
executor. This was based on the sound 
principle that where an executor, acting out- 
side of his authority and power under the 
law, commits a wrong, it is his own act, and 
he is personally responsible to anyone in- 
jured thereby. In 1929 an amendment to the 
Probate Code was adopted, permitting the 
court to authorize the executor to continue 
the operation of a decedent’s business. De- 
clared the Court: “Since the change in the 
law . . . it is well established that the 
estate, and not the executor personally, is 
liable for the general obligations necessarily 
incurred in running the business.” The 
court concluded that it was a very strange 
case. The real owner of the business was 
never brought in as a party to the action. 
The real negligent party, the planing mill, 
had been absolved. The executor who was 
m actual charge of operating the business 
had been released while the former execu- 
tor who actually had nothing to do with 
the matter and who was admittedly not per- 
sonally negligent, had been made solely 
responsible merely because he happened to 
be one of the executors. Judgment against 
Long was reversed.—Johnston v. Long 
et al. California District Court of Appeal, 
Fourth District. July 30, 1946. 13 CCH 
NEGLIGENCE CASEs 945. 

Jennings & Belcher, Monroe & McInnis, for 
Appellants. 


Forrest A. Betts, William H. Macomber, for 
Respondent 


SUDDEN STOPPING 
OF STREETCAR 


(MISSOURI) 


e Passenger injured 
Res ipsa loquitur 


Getting a streetcar was an accomplishment, 
but getting a seat on the streetcar was tanta- 
mount to a miracle! However, miracles 
do not happen—plaintiff did not get that 
vacant seat. He was about to make a dash 
for a vacant seat on a streetcar of the 
defendant company when the streetcar made 
a sudden and violent stop almost immediately 
after it had been started. Plaintiff had just 
about reached his goal—the vacant seat 
when he was thrown backward by the sud- 


NEGLIGENCE (Other than Automobile) 


den stop, and thus sustained injuries. The 
motorman, in an attempt to avoid colliding 
with an automobile, put the streetcar in re- 
verse instead of applying the brakes. He 
testified that there was no obstruction to 
his view of the approaching automobile, but 
that he had not noticed the automobile until 
it was within 25 feet of the streetcar. He 
explained to the court that “. reversing 
the car starts the wheels turning in reverse, 
generates the motors backwards immediately, 


,” 


and ‘does lend a sudden jerk to it’”. 


The doctrine of res ipsa loquitur, the court 
stated, is frequently applicable in actions 
by passengers against carriers for personal 
injuries, but the application of the rule is 
limited to those instances where a plaintiff 
can neither plead nor prove the specific 
negligence causing his injuries. However, 
in this case, plaintiff pleaded general negli- 
gence on the part of the defendant com- 
pany, and he was, therefore, precluded from 
applying the res ipsa loquitur doctrine.— 
Semler v. Kansas City Public Service Com- 
pany. Missouri Supreme Court. September 
9, 1946. 13 CCH NEGLIGENCE Cases 1092. 


THE TUMBLE OF A TENANT 


(MISSOURI) 


@ Power of the dollar 
Inflated judgment 


The plaintiff tenant tumbled and crumbled 
on the basement stairs of defendant’s build- 
ing, and sustained injuries. The top step 
of the basement stairs collapsed when plain- 
tiff stepped on it, and she fell to the bottom 
of the stairway. In her action for damages, 
plaintiff was awarded a judgment in the 
amount of $10,000, and a remittitur of 
$3,500 was made. 


Defendant sought a further decrease in 
the amount of damages after the remittitur, 
and therefore appealed the finding of the 
lower court. On appeal, the judgment was 
affirmed. Dipping into practicalities, the 
court asserted: “An appellate court should 
not interfere unless the award is grossly ex- 
cessive, or is unmistakenly beyond the bounds 
of reason, or is shocking to the judicial 
conscience Moreover, in determining 
the excessiveness or not of the award in 
this case, the reduced purchasing power of 
the current dollar, of which we take judicial 
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notice, must be considered Marshall, 
respondent v. St. Louis Union Trust Com- 
pany, appellant. St Louis Court of Appeals. 
September 17, 1946. 13 CCH NEGLIGENCE 
Cases 1010. 

Everett Hullverson, Kramer & Chused, 722 
Chestnut St., St. Louis, Mo., for Respondent. 


William O'Herin, Leahy & Leahy, Bank of 
Commerce Bldg., St. Louis, Mo., for Appellant. 


THE WORKING MAN 
ON THE JURY 


(CALIFORNIA) 


e Daily wage earners as jurors 
Discriminatory jury selection 


The working man hasn’t got a chance! 
This was plaintiff's plaintive complaint. But 
he should have looked before he leaped from 
the moving train of the defendant railroad 
company. While his action was brought for 
damages for injuries sustained, plaintiff 
alleged that the agents of the railroad com- 
pany knew that he was “out of his normal 
mind” and should not have been accepted 
as a passenger, but having accepted him 
as a passenger, the railroad company should 
have guarded him. After demanding a jury 
trial in the federal district court of San 
Francisco, petitioner moved to strike out the 
entire jury panel, alleging inter alia that 
“mostly business executives or those having 
the employer’s viewpoint are purposely selected 
on said panel, thus giving a majority rep- 
resentation to one class or occupation, and 
discriminating against other occupations and 
classes, particularly the employees and those 
in the poorer classes who, by far, constitute 
the great majority of citizens eligible for 
jury service.” Petitioner’s motion was de- 
nied. Petitioner then attempted to withdraw 
his demand for a jury trial but the respondent 
refused to consent. Petitioner thereupon 
challenged the jurors upon the ground of 
class discrimination, and, further, that six 
of the twelve jurors were closely affiliated 
and connected with the respondent. The 
court denied this challenge, and the trial 
proceeded, resulting in a verdict for respondent 
railroad company. 


Petitioner’s motion to set aside this ver- 
dict, or, in the alternative, to grant a new 
trial, was denied, the court having found 
that five of the twelve jurors “belong more 
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closely and intimately with the working man 
and employee class than they do with any 
other class” and that they might be expected 
to be “sympathetic with the experiences in 
life, the affairs of life, and the economic 
views, of people who belong to the working 
or employee class.” The Ninth Circuit 
Court of Appeals affirmed the judgment in 
its entirety, and the case was brought to 
the United States Supreme Court on certi- 
orari “limited to the question whether peti- 
tioner’s motion to strike the jury panel was 
properly denied.” 


The United States Supreme Court held 
that there was a failure to abide by the 
proper rules and principles of jury selection 
in that both the clerk of the court and the 
jury commissioner testified that they de- 
liberately and intentionally excluded from 
the jury lists all persons who work for a 
daily wage. The clerk of the court testified: 
' The minute that a juror is caWed 
into court on a venire and says he is work- 
ing for $10 a day and cannot afford to work 
for $4. the Judge have [has] never made 
one of those men serve, and so in order 
to avoid putting names of people in who 
I know won’t become jurors in the court, 
won't qualify as jurors in this court, I do 
leave them out Where I thought 
the designation indicated that they were day 
laborers, I mean they were people who were 
compensated solely when they were working 
by the day, I leave them out.” The court 
held that such exclusion cannot be justified 
by law. The Supreme Court thereupon re 
versed the finding of the Circuit Court, 
and directed a new trial by a jury drawn from 
a panel properly and fairly chosen. 


Plaintiff filed a motion in the United States 
District Court to strike out or quash the 
entire jury panel chosen for the July Term, 
1946, which was to be used for trial of 
plaintiff’s action, set for September 10, 1946. 
The motion was heard on August 19, 1946, 
wherein plaintiff asserted that the majority 
of those selected for the jury were busi- 
ness men, that a larger proportion of men 
jurors were selected as compared with women 
jurors, that no court order had been given 
to the jury commissioner or the clerk of 
the court directing the locality from which 
the jurors shall be returned, and that the 
jury selected were prejudiced in favor of 
the defendant railroad company. 
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Plaintiff's motion to strike the jury panel 
was denied. The evidence adduced at the 
hearing before the United States District 
Court showed that the clerk of the court 
and the jury commissioner made a pains- 
taking effort to discharge their official obli- 
gation. They carried out their duty impar- 
tially, according to law and in the exercise of 
sound discretion —Thiel, plaintiff v. Southern 
Pacific Co., defendant. United States District 
Court, Northern District of California. Aug- 
ust 28, 1946. 13 CCH NEGLIGENCE CAsEs 979. 

Allen Spivock, Philander B. Beadle, San Fran- 
cisco, Galif., for Plaintiff. 

A. B. Dunne, San Francisco, Calif., for De- 
fendant. 


WEARING APPAREL LOST 
FROM STORE ROOM 


(DISTRICT OF COLUMBIA) 


e Landlord’s liability 
Bailor-bailee relationship 





It was a gray day for plaintiff when he 
learned his box of wearing apparel had been 
lost. When he went to retrieve it from 
the storage room in defendant’s apartment 
building, it could not be found. The lease 
provided that the use of the storage space 
in the building was not considered under 
the control or care of the lessor and that 
the lessor was relieved from any liability 
or responsibility for loss or damage to any- 
thing which was placed or stored in the 
room. The trial court found that the relation- 
ship between the landlord and tenant with 
respect to the stored box was that of bailor 
and bailee; that because the rental schedule 
filed by the landlord under the District of 
Columbia Rent Emergency Act listed “stor- 
age locker” as one of the services supplied 
the tenants, the storage of goods by the 
landlord constituted a part of the considera- 
tion for which the rent was paid; that the 
bailment, therefore, was one for hire re- 
quiring the exercise by the landlord of ordi- 
Mary care; that proof by the tenant of the 
delivery and failure to return the goods 
constituted a prima facie case; and that 
since the landlord offered no explanation 
or justification for the loss, the tenant was 
entitled to judgment for the value of the 
goods. 


The reviewing court found errors. “If the 
bailment was one for hire, then the effect 


of the lease provision was to limit the lia- 
bility of the landlord ‘to the minimum per- 
mitted by law, that is, to limit its liability 
to cases of gross negligence, willful act or 
fraud. If the bailment was gratuitous, the 
liability of the landlord even in the 
absence of the lease provisions would be 
only for gross negligence, willful act or 
fraud . ‘Consequently, the trial court 
was in error in holding the landlord to the 
standard of ordinary care. Gross negligence, 
like ordinary negligence, is generally a ques- 
tion of fact, and the case must be remanded 
for a new trial for determination of that 
fact.” Two additional errors appeared in 
the reasoning of the trial court. It was the 
position of the lower court that upon plain- 
tiff’s making out a prima facie case, defend- 
ant was required to explain or justify the 
loss. If the bailee can establish that the loss 
was due to a cause in no way connected 
with the lack of proper care on his part, 
this will constitutes a good defense. A good 
defense may also be made out by affirmative 
proof that the bailee exercised that degree 
of care which the particular bailment called 
for, even though he is unable to explain or 
justify the loss. Either defense presents a 
question of fact. Furthermore, a statement 
by the trial court that defendant was re- 
sponsible for the actions of its employees 
was too broad, it being established in this 
jurisdiction that if bailed goods are stolen 
by an employee of the bailee, there is no 
liability on the part of the bailee if the 
theft occurs without his connivance or negli- 
gence. Judgment for plaintiff was reversed 
with instructions to award a new trial.— 
Barclay, Inc. v. Maxfield. Municipal Court 
of Appeals, District of Columbia. August 
14, 1946. 13 CCH NEGLIGENCE CAseEs 937. 

John L. Hamilton, George E. Hamilton, Jr., 
for Appellant. 

Dennis Collins, for Appellee. 


WIRE IN CAKE 


(WEST VIRGINIA) 


e Customer injured 
Prima facie evidence of negligence 


Plaintiff was a surprised customer when 
he pulled a wire from a piece of cake which 
he had been eating. The cake had been 
purchased from the defendant baking com- 
pany, and remained wrapped in its cello- 
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phane wrapper until it was served at plaintiff's 
home. While eating the cake, plaintiff said 
he felt “something like a pin stick me and 
I coughed the cake up in my hand and when 
I did that I seen a little piece of wire.” The 
wire was described as being about the size 
of, or a little heavier than, that of ordinary 
window screen, and when removed from 
plaintiff's mouth, it seemed to have been 
bent. At any rate, plaintiff suffered a throat 
injury and was hospitalized. Medical testi- 
mony showed that plaintiff suffered a throat 
infection, which was caused by the tissues 
of the throat having been punctured by a 
foreign object “which carried the germ into 
the deeper structures of the neck.” 


Plaintiff's instructions to the jury were 
to the effect that “. the prima facie pre- 
sumption of law is that said defendant was 
guilty of negligence, and you should find 
for the plaintiff, unless you believe that the 
said defendant was overcome .. . said 
presumption of negligence. .”’ Defend- 
ant objected to the giving of this instruction 
on the ground that the presence of a foreign 
object in the cake is sufficient to allow the 
jury to draw the inference that defendant 
was negligent, but is not “prima facie evi- 
dence of negligence on the defendant’s part.” 

The court held that plaintiff’s instruction 
on prima facie negligence was erroneous, 
Stating: “A prima facie presumption, 
does not, where the presumption is met and 
overcome by evidence, preclude jury deter- 
mination; but a presumption of law is a rule 
of law that a particular inference shall be 
drawn by a court or jury from a particular 
circumstance. .’ Judgment in favor of 
plaintiff was reversed and a new trial was 
granted.—Holley v. Purity Baking Company. 
West Virginia Supreme Court of Appeals. 
March 5, 1946. 13 CCH NeEcuiGence CASES 
990. 

Brown, Jackson & Knight, John C. Morrison, 


W. T. O'Farrell, Charleston, W. Va., for Plain- 
tiff in Error. 

Salisbury, Hackney & Lopinsky, Orville Hack- 
ney, Samuel D. Lopinsky, Charleston, W. Va., 
for Defendant in Error. 


WISDOM OF A CHILD 


(TENNESSEE) 
e Business invitee falls 
Weight of child’s testimony 


“From the mouths of babes shall come 
words of wisdom,” and “A little child shall 


(vntvettnane® 


lead them.” are well-known adages. But 
when grandma needed a good witness jn 
her action for damages sustained in a fall 
in defendant’s ice cream parlor, her little 
four and a half year-old grandaughter, who 
was with her at the time of her fall, was not 
helpful. 


Plaintiff and her grandaughter were in 
defendant’s ice cream parlor, seated on two 
revolving stools placed along the counter 
for customers. Having finished their re- 
freshments, Mrs. Flora, the plaintiff, accord- 
ing to her testimony said, “I just got up off 
the stool and set this left foot down and 
slipped and hit my head against the wall 
and the next thing I knew of I was there.” 
As a result of this fall, plaintiff received 
a broken hip and other injuries. 


The floor of that part of the premises 
open to patrons was covered with black and 
white tile. There was a rubber mat on the 
inside floor for the employees to walk on, 
but none for the patrons. When ice cream 
was dropped on the tile floor, as it some- 
times happened in this type of store, the 
floor became slick. To meet this contincency, 
the defendant had a janitor who cleaned 
the building each night. As a further pre- 
caution against ice cream and other sub- 
stances being on the floor, a mop was kept 
nearby and the employees were instructed 
and, in fact, did mop up any substances 
spilled on the floor. 


Plaintiff's grandauchter, who was six years 
old at the time of the trial, was asked what 
had caused her grandmother to slip, and 
she answered, “She slipped in black water.” 
This was the only evidence that there was 
any foreign substance on the floor. 


The trial judge, in effect, eliminated the 
testimony of the child respecting the “black 
water” because of the tender age of the 
child and further because the circumstances 
of the child’s testimony of “black water” 
did not “strike the Court with any force.” 
The court found no breach of any duty 
owed the plaintiff by the defendant, and, 
therefore, judgment for the defendant was 
affirmed.—Flora v. Kays of Knoxville, Inc 
Tennessee Court of Appeals, Eastern Divi 
sion. September 5, 1946. 13 CCH Nec- 
LIGENCE CAseEs 1064. 

W. O. Lowe, Cecil D. Meek, Knoxville, Tenn. 
for plaintiff in error. 


Wayne Parkey, R. E. Creekmore, Knoxville 
Tenn., for defendant in error. 
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WINDOW SASH DROPS 
ON TENANT'S FOOT 


(MARYLAND) 


e Landlord’s promise to repair 
Contributory negligence 





“If you no fix, I am going to move; some- 
time something happen to my grandchild 
because the rope is broke.” Defendant land- 
lord received this oral ultimatum and hastily 
assured his tenant, “No move, I will send 
somebody next week to fix.” The bone of 
contention was the condition of the win- 
dows in plaintiff's apartment. They were 
quite large and heavy, extending upwards 
from five inches above the floor, and giving 
access to a small porch. One of them was 
in such bad condition, as a result of broken 
sash cords, that it was nailed up by plain- 
tiff’s daughter. The other window had one 
of its cords broken, and the other cord seemed 
to be thin. According to plaintiff, her ulti- 
matum to the landlord was delivered some- 
time during the first week in August. On 
September 8, 1944, plaintiff attempted to 
raise the window in the presence of one of 
her daughters and a visitor. She pushed the 
window up part way, where it remained for 
a few minutes, and then she attempted to 
raise it higher. In doing so, she placed her 
right foot on the sill to “push up.” At this 
moment the single sash cord broke, and the 
window fell, striking her instep and fractur- 
ing a bone in her foot. Plaintiff’s cause of 
action was based upon the theory that de- 
fendant, after notice and a promise on his 
part to repair, had negligently failed to per- 
form his promise within a reasonable time. 

State the Court: “This theory is sup- 
ported by Maryland authorities, although 
the rule in many other states seems to be to 
the contrary.” Defendant’s principal con- 
tention was that plaintiff was guilty of con- 
tributory negligence as a matter of law. He 
argued that she was well aware of the 
dangerous condition of the window and that 
her action in placing her foot in the window 
was a decisive act of negligence on her part. 
But the court thought that her act was one 
on which the minds of ordinary men might 
differ. She might have been unable to raise 
the window in any other manner. Moreover, 
it was the only available window in the 
room, and plaintiff’s act in attempting to 
open it for ventilation during the summer 


months could not be deemed so unreason- 
able as to constitute negligence per se. She 
was bound to use due care in opening a 
window known to be defective. The evi- 
dence was to the effect that she did not step 
on the sill until after the window had been 
partially raised and apparently in working 
order. It was at that minute that the sash 
cord parted, and it could not be said that 
the danger was patent. Whether plaintiff 
used due care was a question for the jury, 
and judgment for the tenant was affirmed. 
—Edelman v. Monouydas. Maryland Court 
of Appeals. May 16, 1946. 13 CCH Nectr- 
GENCE Cases 640. 


Eldridge Hood Young, for Appellant. 


L. Wethered Barroll, Anslem Sodaro, for 
Appellee. 


WOODEN SIDEWALK ROTTED 


(PENNSYLVANIA) 
© Pedestrian injured 
Municipality’s notice 


It was a short dead-end street, running 
east and west along a hillside in a thickly 
populated section of Pittsburgh. The city 
gave little attention to its improvement, and 
the roadway was too rough even for vehicu- 
lar traffic. On the lower side, for the most 
part, there was but a foot path. A wooden 
sidewalk, sixty feet in length, connected 
two other sections of the walk apparently 
made of concrete. The wooden walk had 
been built by the city eleven years ago, and 
boards cut to length were laid crosswise on 
stringers which supported them. A crude 
wooden hand rail was constructed along the 
street side of the walk. On an early Febru- 
ary afternoon on a bright clear day plaintiffs 
were walking across the wooden structure. 
As plaintiff wife stepped on one of the cross- 
boards, it broke off near the upper end be- 
cause of its decayed condition, and plaintiff 
wife was injured when her leg went down 
into the opening. The accident occurred on 
the walk below an abutting lot owned by 
one Wick, who several years before the walk 
was built, had constructed a low concrete 
retaining wall along the lower end of his lot. 
There was a ten-inch open space between 
this walk and the walk built by the city. 
No provision was made for disposing of 
surface wash from the high land above the 
walk, and the opening became filled with 
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silt and soil which had washed over the re- 
taining wall. As much as sixteen inches of 
the crossboards along the upper side of the 
walk were covered with packed soil to a 
depth of several inches. Grass and weeds 
grew on these deposits on the walk. This 
condition had existed for more than three 
years. The accumulations on the walk had 
never been removed by the city and rarely 
by the property owners. 


The city was chargeable with the knowl- 
edge that wood exposed to moisture will rot. 
The unrotted condition of the bare surface 
of the eleven-year-old walk was not an index 
of the condition of the wood covered by the 
soil, and the fact that ends of the boards had 
been so covered to a point inside of the 


bearing on the girder for three years or 
more put the city on notice of their almost 
certain rotted condition and the necessity 
for replacement. At least, the court thought 
that this was a fair inference for the jury. 
The deposit of soil on the walk was clearly 
indicative of rot and put the city on notice 
of the defect. Judgments for defendant 
n. 0. V. were reversed and entered for plain- 
tiffs—Askin et al. v. City of Pittsburgh, 
Pennsylvania Superior Court. July 19, 1946, 
13 CCH NEGLIGENCE CAsEs 877. 

Joseph P. Passaflume, 301 Jones Law Bldg. 


Pittsburgh, Pa., Louis Vaira, 1200 Jones Law 
Bldg., Pittsburgh, Pa., for Appellants. 


Thomas E. Barton, 527 Fifth Ave., Pittsburgh, 
Pa., for Appellee. 
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National Health Insurance—Unconstitutional—? 


Mr. Wetterlund, general counsel of one of the mid-west’s life and accident 
insurance companies, speaking at the recent American Life Convention meeting 
announced his position as unqualifiedly for the preservation of the free enter- 
prise system, and for strong action by business to uphold it. “I, for one”, 
he said, “am proud of the free enterprise system, the foundation on which 
the greatest country in the world today was built. The insurance industry is 
a vital part of that system and we should all point with pride to the marvelous 
job that has already been done and will continue to be done by our industry 
in providing protection and facilities for savings for the individual and the family. 
The corner-stone of our Constitution is the sanctity and freedom of the indi- 
vidual. Why are we being asked to give up parts of our individual freedom and 
parts of our free enterprise system for a program based entirely on principles 
of collectivism and regimentation? Why are we, as the world’s leading nation, 
built upon principles of voluntary action, now being asked to go to principles 
of compulsion when nations which have adopted those principles come to us 
for help because of the insufficiencies of their own compulsory systems? These 
are questions which all of industry banded together through one central source 
should emphatically answer to all of our people. Yes, and the answers should 
be made by radio, through the press, and through the use of other means of 
communication with even more vigor than is now being employed by the 
planners who would so glibly change our way of life. Is a compulsory medical 
care and cash sickness program which does not exempt from its provisions those 
religious groups who do not believe or depend upon medical care for healing 
of the sick, and who would not avail themselves of the benefits provided, yet 
who would still be required to pay the taxes imposed—is such regimentation 
consistent with fundamental constitutional principles?” 


‘AMAL 
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